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Requirements  for  the  Degree  of  Doctor  of  Philosophy 

COMPARISON  OF  THE  UNITED  STATES  AND  THE  UNITED  KINGDOM 
COPYRIGHT  LAWS  REGARDING  OWNERSHIP  OF  PRIMARY  LAW  MATERIALS 

By 

Irina  Y.  Dmitrieva 
May  2003 

Chair:  Bill  Chamberlin 

Major  Department:  Journalism  and  Communications 

The  work  explores  the  similarities  and  differences  in  eopyright  laws  of  the  United 

States  and  the  United  Kingdom  regarding  the  ownership  of  primary  law  materials, 
including  statutes,  judicial  opinions,  and  administrative  regulations.  By  analyzing  the 
common  law  and  legislative  histories  of  copyright  statutes,  the  work  explains  why  the 
“black  letter”  laws  of  the  two  countries  are  diametrically  opposite  to  each  other-while  the 
United  States  bans  eopyright  in  federal  government  works,  the  United  Kingdom  seeures 
both  Crown  copyright  in  the  text  of  its  laws  and  Parliamentary  copyright  in  an  array  of 
legislative  materials. 

The  work  also  shows  that,  while  the  United  States  and  the  United  Kingdom  have 
different  policies  toward  copyrighting  government  documents,  officials  in  both  countries 
largely  have  the  same  concerns.  In  general,  they  want  widespread  distribution  of  non- 
confidential  government  information  that  has  a direct  bearing  upon  reelection  process.  At 
the  same  time,  governments  in  both  coxmtries  seek  ways  to  fund  publications  that  are  not 


IX 


in  large  political  and  economic  demand.  It  is  clear  that  a major  reason  for  the  different 
policies,  however,  is  the  dominance  of  the  argument  in  the  United  States  for  ready  access 
to  official  information  compared  to  a greater  concern  in  the  United  Kingdom  for  secrecy, 
security,  and  accuracy.  But  both  countries  use  copyright  as  a means  of  control  over  the 
flow  of  government  information. 
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CHAPTER  1 
INTRODUCTION 

In  the  modem  world,  governments  generate  a wealth  of  information  that  has  both 
economic  and  political  significance.  For  instance,  governments  on  both  national  and  local 
levels  promulgate  laws  and  regulations;  collect  various  statistical,  financial  and  technical 
data;  develop  educational  guidelines,  and  gather  all  kinds  of  information  about  the 
population  within  their  territories.  Access  to  the  information  created  and  held  by  the 
government  entities  enables  citizens  to  learn  about  political  processes  and,  ultimately,  to 
make  informed  decisions  in  elections  about  their  political  representatives.  ’ 

Arguably,  one  of  the  most  important  governmental  assets  is  information  of  a 
legislative  and  judicial  nature.  This  information  includes  the  texts  of  laws  and  regulations 
binding  on  all  the  citizens,  official  interpretations  of  those  laws,  information  about 
governmental  policy,  legislative  process,  and  proposals  for  changes  in  current  law. 

Without  this  information,  citizens  would  be  unable  to  participate  in  the  process  of 
democratic  self-government. 

A nation  may  define  its  information  policy  by  a variety  of  laws  including  laws 
guaranteeing  fi-eedom  of  expression,  providing  for  public  access  to  specified  government 
information,  and  requiring  state  agencies  to  disclose  certain  information  to  the  public.^ 

' See  Alexander  Meiklejohn,  Free  Speech  and  Its  Relation  to  Self-Government, 
New  York:  Harper  (1948). 

^ See  Robert  Gellman,  Twin  Evils:  Government  Copyright  and  Copyright-Like  Controls 
over  Government  Information,  45  SYRACUSE  L.  Rev.  999  (1995). 
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One  of  the  less  obvious  legal  mechanisms  regulating  public  access  to  government 
information  is  a copyright  law. 

Copyright  law  grants  authors  and  owners  of  literary  and  artistic  works  exclusive 
rights  to  their  works  for  a limited  period  of  time.  Although  national  copyright  laws  differ 
from  country  to  country,  most  developed  nations  now  adhere  to  at  least  one  of  the 
international  copyright  treaties.  For  instance,  the  Berne  Convention  for  the  Protection  of 
Literary  and  Artistic  Works,  joined  by  149  countries  (as  of  February  2002),  provides  for 
the  protection  of  both  economic  and  moral  rights  of  authors.^  The  Berne  Convention 
grants  authors  exclusive  rights  to  authorize  the  reproduction,”*  translation,  public 
performance,^  public  communication,’  and  public  recitation  of  their  works.*  In  addition, 
the  treaty  grants  authors  the  exclusive  rights  to  adapt  or  alter  their  works.^ 

At  the  same  time,  the  Berne  Convention  does  not  create  a uniform  rule  on  whether 
nations  can  copyright  their  governmental  works.  Article  2 of  the  treaty  says,  “It  shall  be  a 
matter  for  legislation  in  the  countries  of  the  Union  to  determine  the  protection  to  be 
granted  to  official  texts  of  a legislative,  administrative  and  legal  nature,  and  to  official 

^ WIPO:  Intellectual  Property  Protection  Treaties,  The  Berne  Convention  for  the 
Protection  of  Literary  and  Artistic  Property  (last  visited  April  1,  2002) 

<http;//www. wipo.org/treaties/ip/beme/index.html>.  For  the  list  of  current  member- 
nations,  see  <http://www.wipo.org/treaties/documents/english/word/e-beme.doc>. 

”*  The  Berne  Convention,  Art.  9. 

^ Id.  Art.  8. 

Art.  11. 

^ Id. 

* Id.  Art.  1 Iter. 


^ Id.  Art.  12  and  14. 
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translations  of  such  texts.”'®  As  a result,  some  countries  claim  copyright  in  their  official 
legal  materials,  while  others  place  these  materials  in  the  pubhc  domain.  For  instance,  in 
the  United  Kingdom  and  other  Commonwealth  countries,  offieial  legal  texts  are  protected 
by  the  Crown  copyright.  In  contrast,  in  the  United  States,  federal  copyright  law 
specifically  excludes  U.S.  government  works  fi-om  copyright  protection."  Even  though 
no  similar  prohibition  exists  for  works  of  state  and  local  governments,  there  is  a long- 
standing common  law  rule  that  state  statutes  and  court  decisions  are  not  copyrightable  for 
publie  policy  reasons.'^ 

Research  Questions  and  Methodology 

The  author  researched  the  following  questions:  (1)  How  did  the  laws  regarding  the 
government’s  ownership  of  primary  law  materials  develop  historically  in  the  United 
States  and  the  United  Kingdom?  and  (2)  What  major  changes  occurred  in  these  laws 
since  their  codification  at  the  turn  of  the  20*''  century?  The  author  also  offers  one  possible 
explanation  of  the  difference  in  American  and  British  copyright  laws  regarding 
ownership  of  primary  law  materials. 

The  author  used  legal  research  methods  to  study  relevant  provisions  in  the 
American  and  British  copyright  laws.  In  doing  legislative  history  of  the  copyright 
provisions,  the  author  consulted  documents  such  as  parliamentary  bills,  legislative 
committee  reports,  legislative  debates  on  the  floor,  and  statements  of  those  legislators 
who  sponsored  relevant  bUls.  The  author  also  used  online  resources,  including  the  Lexis 

'®  Id.  Art.  2 (4) 

" 17U.S.C.  §105  (2002). 

See  Melville  Nimmer,  Nimmer  on  Copyright  § 5.06  [C]  (stating  that  “it  has  long 
been  held  that  no  copyright  may  be  claimed  in  state  court  opinions”  and  state  statutes). 
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and  Westlaw  computer  databases,  for  locating  relevant  legislative  documents,  court 
cases,  administrative  regulations,  and  government  policy  papers.  In  addition,  the  author 
extensively  used  the  library  resources  at  the  University  of  Florida  and  at  the  following 
U.K.  archives:  the  House  of  Lords  Records  Office  (The  Parliamentary  Archives);  the 
Public  Records  Office  at  the  National  Archives  of  England,  Wales,  and  the  United 
Kingdom;  the  Official  Publications  collection  and  the  Newspaper  Library  at  The  British 
Library  in  London;  and  the  Bodleian  Law  Library  at  the  University  of  Oxford.  The  author 
also  used  documents  supplied,  at  the  author’s  request,  by  Her  Majesty’s  Stationery  Office 
in  the  United  Kingdom. 

Theoretical  Framework 

The  author  will  analyze  her  research  findings  in  light  of  the  democratic  theory  of 
copyright.  In  the  1990s,  several  copyright  scholars  suggested  that  future  changes  to 
copyright  laws  should  take  into  consideration  democratic  values,  such  as  the  uninhibited 
public  access  to  political  information  and  encouragement  of  public  participation  in 
political  discourse.  For  instance,  Yochai  Benkler,  a law  professor  at  the  New  York 
University,  argued  that  courts  should  apply  the  First  Amendment  analysis  when  defining 
property  rights  in  information  products.’^  In  particular,  Benkler  stated  that,  because  a 
wide  dissemination  of  information  is  central  to  American  democratic  process,  there 
should  exist  a presumption  that  “government  will  not . . . prevent  anyone  fi-om  reading  or 
using  this  part  or  that  of  the  information  environment.”*"  To  overcome  this  presumption, 
Benkler  argued,  the  government  should  bring  forward  “the  kind  of  good  reasons  that 

Yochai  Benkler,  Free  as  the  Air  to  Common  Use:  First  Amendment  Constraints  on 
Enclosure  of  the  Public  Domain,  74  N.Y.U.L.  REV.  354  (1999). 

14 


Id.  at  357. 
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would  justify  any  other  regulation  of  information  production  and  exchange:  necessity, 
reason,  and  a scope  that  is  no  broader  than  necessary.”*^ 

Similarly,  a copyright  scholar,  Niva  Elkin-Koren,  argued  that  the  laws  regulating 
the  flow  of  information  “should  be  based  on  democratic  principles.”’^  Elkin-Koren 
warned  that  the  strict  application  of  copyright  law  to  online  communications  has  a 
potential  to  restrict  public  discourse  on  the  Internet.  For  insteince,  the  copyright  owner’s 
exclusive  rights  of  reproduction  and  distribution  could  restrict  online  browsing  and 
hyper-linking.  To  ensure  availability  of  the  public  domain  works  on  the  Internet,  Elkin- 
Koren  proposed  to  apply  copyright  law  “in  a way  that  is  consistent,  and  supportive  of 

1 7 

democracy.” 

One  of  the  scholars  that  contributed  significantly  to  the  democratic  theory  of 
copyright  is  Neil  Netanel,  a law  professor  at  the  University  of  Texas.  In  a series  of 
articles,  Netanel  has  developed  an  original  conceptual  framework,  called  a “democratic 
paradigm,”  that  has  been  characterized  by  other  scholars  as  “a  powerful  and  innovative 
project  that  attempts  to  reexamine  copyright  through  the  lens  of  democratic  theory.” 

This  author  will  use  Netanel’s  “democratic  paradigm”  in  an  attempt  to  explain  the 
differences  in  the  American  and  British  laws  regarding  copyright  in  official  legal 
materials. 

'Ud. 

Niva  Elkin-Koren,  Cyberlaw  and  Social  Change:  A Democratic  Approach  to 
Copyright  Law  in  Cyberspace,  14  Cardozo  Arts  & Ent.  L.J.  215,  217  (1996). 

Id. 

’*  Christopher  Yoo,  Taking  Stock:  The  Law  & Economics  of  Intellectual  Property  Rights, 
53  Vand.  L.Rev.  1933,  1934  (2000). 
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In  the  article  “Copyright  and  Democratic  Civil  Society,”  Netanel  argued  that 
copyright  law  is  a state  measure  that  employs  market  mechanisms  to  support  democratic 
institutions  in  a civil  society.'’  According  to  Netanel,  copyright  law  performs  two 
primary  functions  in  a civil  democratic  society-a  production  function  and  a structural 
function.^"  Copyright  law  performs  its  production  function  by  encouraging  creative 
expression  and  its  dissemination.  By  giving  authors  exclusive  rights  to  their  creative 
writings,  copyright  law  provides  authors  with  economic  incentive  to  engage  in  creative 
activity.  Likewise,  by  protecting  publishers’  investment  of  money,  time  and  effort, 
copyright  law  encourages  widespread  dissemination  of  creative  expression.  Netanel 
argued  that  both  creation  and  dissemination  of  expressive  works  help  educate  the 
citizenry,  increase  citizens’  cultural  and  political  awareness  and,  ultimately,  enrich  the 
public  discourse  in  a democratic  society. 

Netanel  wrote  that  copyright  law  also  performs  a structural  function  by  fostering 
development  of  an  independent  creative  sector.  This  sector  is  comprised  of  authors  and 
publishers  who  earn  financial  support  by  reaching  paying  audiences  instead  of  depending 
upon  state  funding  and  patronage.  According  to  Netanel,  the  existence  of  an  independent 
creative  sector  helps  avoid  speech  censorship,  promotes  creation  of  a variety  of 
expressive  works,  and  fosters  critical  debate  about  government  policies  in  a society.  In 


“Copyright ...  is  a state  measure  that  uses  market  institutions  to  enhance  the 
democratic  character  of  civil  society.”  Neil  Netanel,  Copyright  and  Democratic  Civil 
Society,  106  YaleL.  J.  283,  363  (1996). 

Id.  at  347-363. 

Id.  at  358.  “Copyright . . . serves  to  support  a robust,  pluralist,  and  independent  sector 
devoted  to  the  creation  and  dissemination  of  works  of  authorship.” 
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addition,  Netanel  wrote,  copyright  law  promotes  public  respect  for  individual  self- 
expression. 

Netanel  argued  that  copyright’s  production  and  structural  functions  help  support 
democratic  institutions  in  a civil  society.  He  wrote  that  citizens  would  be  unable  to 
participate  effectively  in  a process  of  democratic  self-governance  without  access  to 
multiple  information  sources  and  without  ability  to  communicate  their  ideas  and 
information  to  each  other.^^  By  encouraging  a wide  range  of  creative  expression, 
copyright  law  promotes  deliberation  and  a robust  debate  in  a society.  In  support  of  his 
argument,  Netanel  referred  to  James  Madison,  who  wrote  in  Federalist  # 43  that  in 
copyright  law,  “the  public  good  fuUy  coincides  . . . with  the  claims  of  the  individuals.” 

In  other  words,  by  providing  authors  with  economic  incentives  to  engage  in  creative 
activity,  copyright  law  helps  increase  a number  of  creative  works  in  a society  and, 
ultimately,  enrich  a public  debate. 

At  the  same  time,  Netanel  stressed  that  existence  of  public  domain  materials  is  as 
important  to  a democratic  society  as  a grant  of  exclusive  proprietary  rights  to  copyright 
holders.^"*  In  many  instances,  the  effectiveness  of  pubhc  discourse  depends  upon  pubhc 
access  to  existing  materials  and  ability  to  reproduce  them.  Netanel  provided  examples  of 
news  reporting,  criticism  and  parody  as  activities  that  may  require  verbatim  reproduction 

Id.  at  363-364.  “Through  economic  incentives  and  a careful  balance  between 
exclusivity  and  access,  copyright  seeks  to  foster  widespread  citizen  participation  in  public 
deliberation.” 

James  Madison,  Federalist  # 43  (Jan.  23,  1788)  in  THE  FEDERALIST  (ed.  By  Jacob 
E.  Cooke),  Wesleyan  University  Press:  Middleton,  Connecticut,  1961,  at  288. 

Id.  at  363.  “. . . The  public  domain  is  no  less  vital  to  a democratic  civil  society  than  is 
copyright’s  protection  of  original  expression.” 
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of  existing  creative  works.  Netanel  concluded  that,  in  a democratic  society,  copyright  law 
should  be  sufficiently  strong  to  encourage  creative  expression,  but  not  so  broad  as  to 
hinder  the  exchange  of  information  and  ideas. 

In  his  1998  article  “Asserting  Copyright's  Democratic  Principles  in  the  Global 
Arena,”^^  Netanel  argued  that  his  ‘democratic  paradigm’  could  be  applied  successfully 
not  only  to  the  United  States  domestic  copyright  law,  but  also  to  international  copyright 
law.  He  wrote  that  a democratic  paradigm  would  require  nations  to  tailor  their  domestic 
copyright  laws  in  a manner  that  best  enhances  local  democratic  cultures.  In  doing  so,  a 

27 

democratic  paradigm  may  help  turn  the  world  into  a global  democracy,  Netanel  vsnrote. 

Netanel  based  his  argument  on  the  assumption  that  democracy  is  not  only  a 
universal  good  but  also  an  emerging  universal  legal  entitlement.^*  He  argued  that 
international  customary  law  and  specific  international  treaties,  such  as  the  International 
Covenant  on  Civil  and  Political  Rights  and  Universal  Declaration  of  Human  Rights, 
require  countries  to  maintain  democratic  political  processes  and  to  respect  human  rights. 
He  further  argued  that  copyright  would  help  promote  democracy  in  various  countries  by 
creating  conditions  for  a robust  debate,  by  educating  the  citizenry,  and  fostering  public 
participation  in  a political  process.  Netanel  suggested  that  a Western-style  copyright 
system  should  be  an  aspirational  goal  for  other  countries  in  the  world.  However, 

Id.  at  386. 

Neil  Netanel,  Asserting  Copyright's  Democratic  Principles  in  the  Global  Arena,  51 
Vand.  L.  Rev.  217  (March,  1998). 

Id.  at  276. 

2*  Id.  at  282. 

29 


Id.  at  307. 
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Netanel  did  not  apply  the  “democratic  paradigm”  to  government  works.  This  study  will 
use  Netanel’s  conceptual  framework  to  analyze  copyright  provisions  in  the  laws  of  the 
United  States  and  the  United  Kingdom  regarding  protection  of  primary  law  materials. 

Significance  Of  the  Study 

The  study  of  copyright  laws  gains  importance  with  the  development  of  digital 
networks.  One  of  copyright’s  functions  is  to  control  the  distribution  of  creative  works  to 
the  public.^*’  Digital  networks,  such  as  the  Internet,  contain  a vast  array  of  expressive 
works  including  information  of  a legal  and  political  nature.  The  continuing  online 
availability  of  this  information  might  depend,  to  some  extent,  on  the  nation’s  copyright 
regime. 

Neil  Netanel  stressed  in  his  article  “Cyberspace  Self-Governance”^*  that  much  of 
public  discourse  nowadays  moves  to  various  electronic  forums  including  LISTSERVES, 
electronic  bulletin  boards,  chat  rooms,  and  newsgroups.  For  instance,  political  interest 
groups  and  various  grass-root  activist  organizations  try  to  reach  out  and  gain  popular 
support  by  launching  web  sites.  They  also  keep  in  touch  with  their  members  by  means  of 
electronic  mail  and  LISTSERVES  that  make  possible  fast  delivery  of  information. 

Netanel  commented  on  the  development  of  electronic  networks  by  writing  that,  “as  more 
and  more  information  and  discourse  move  to  cyberspace,  access  to  the  Internet  will 
become  a prerequisite  to  full  participation  in  democratic  society.” 

17  U.S.C.  §106  (2002).  Among  other  rights,  copyright  law  provides  authors  with  the 
exclusive  rights  to  reproduced  the  copyright  work,  to  prepare  derivate  works,  and  to 
distribute  the  copyrighted  work  to  the  public. 

Neil  Netanel,  Cyberspace  Self-Governance:  A Skeptical  View  from  Liberal  Democratic 
Theory,  88  CALIF.  L.  Rev.  395  (March  2000). 

32 


Id.axm. 
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It  logically  follows  that  access  to  digital  networks  will  be  meaningful  only  if  they 
contain  a valuable  content.^^  For  instance,  online  availability  of  governmental  materials 
could  make  it  easier  for  citizens  to  be  aware  of  current  governmental  policies  and 
proposed  changes  in  law.  Oftentimes,  it  takes  less  time  and  effort  to  access  a web  page 
that  contains  governmental  materials,  than  to  go  to  a library  or  to  a governmental  entity  to 
read  these  materials.  Because  the  Internet  makes  possible  fast  and  easy  access  to 
information,  it  could  also  increase  political  awareness  of  citizens  and  foster  wider  public 
participation  in  political  discourse. 

Meanwhile,  the  availability  of  governmental  works  on  the  Internet  might  depend  on 
a relevant  copyright  regime.  Arguably,  if  governments  have  broad  rights  to  copyright 
their  works,  they  may  be  tempted  to  restrict  public  access  to  governmental  works  on  the 
Internet.  On  the  other  hand,  in  the  absence  of  adequate  protection,  governments  might  be 
reluctant  to  place  their  materials  online  in  fear  of  unauthorized  alteration,  pirate  copying, 
and  lack  of  financial  compensation.^'*  Consequently,  there  is  at  least  a plausible  argument 
that  public  access  to  governmental  works  on  the  Internet  may  depend  on  the  way 
copyright  law  strikes  a balance  between  the  government’s  proprietary  interests  in  its 
works  and  the  public’s  need  to  access  and  use  important  information. 


See  Jane  Ginsburg,  Putting  Cars  on  the  ‘Information  Superhighway’:  Authors, 
Exploiters  and  Copyright  in  Cyberspace,  in  THE  FUTURE  OF  COPYRIGHT  IN  A 
DIGITAL  ENVIRONMENT  (ed.  By  Bemt  Hugenholtz),  The  Hague,  London,  Boston: 
Kluwer  Law  International,  1996,  at  189.  Ginsburg  writes  that,  if  the  Internet  is  compared 
to  a ‘highway,’  the  intellectual  creations  on  it  may  be  compared  to  cars.  She  writes  that 
without  cars  the  highway  is  empty. 


^'*  See  Crown  Copyright  in  the  Information  Age,  a consultation  document  on  access  to 
public  sector  information,  presented  to  the  UK  Parliament  by  the  Chancellor  of  the 
Duchy  of  Lancaster  by  Command  of  Her  Majesty,  Jan.  1998. 
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Copyright  laws  of  the  United  States  and  the  United  Kingdom  present  two  different 
models  of  protection  for  governmental  materials.  In  the  United  States,  federal  law  bans 
copyright  in  federal  government  works,  and  protection  of  state  government  works  is 
limited  for  public  policy  reasons.  In  contrast,  in  the  United  Kingdom,  official  legal  texts 
are  protected  by  Crown  and  Parliamentary  copyright.  This  study  will  look  into  the 
historical  development  of  the  two  copyright  models  and  will  make  an  attempt  to  explain 
why  the  United  States  and  the  United  Kingdom  adopted  different  copyright  regimes. 

The  United  States  and  the  United  Kingdom  were  chosen  for  analysis  because  the 
author  believes  that  the  two  countries  have  significant  impact  upon  the  development  of 
copyright  law.  In  1710,  the  United  Kingdom  influenced  the  development  of  copyright 
law  by  providing  the  world  with  the  first  copyright  statute,  the  Statute  of  Anne.  The 
United  States,  on  the  other  hand,  possesses  considerable  political  and  financial  influence 
on  the  world  arena,  which  enables  it  to  take  an  active  part  in  developing  international 
legal  norms,  including  the  international  intellectual  property  regime. 

Copyright  laws  of  the  United  States  and  the  United  Kingdom  have  the  same 
foundation.  In  the  late  18*^  and  early  19**’  century,  the  United  States  modeled  its  copyright 
law  after  the  Statute  of  Anne  and  the  British  common  law  precedent.  Even  now  copyright 
laws  in  the  two  countries  share  a lot  of  similarities.  For  instance,  copyright  laws  in  both 
countries  focus  on  the  economic  interests  of  authors  rather  than  on  their  moral  rights, 
unlike  most  copyright  laws  in  civil  law  countries.  Both  the  United  States  and  the  United 
Kingdom  provide  for  “fair  use”  or  “fair  dealing”  exceptions  to  the  author’s  exclusive 
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rights  in  copyrighted  works.  These  exceptions  allow  unauthorized  use  of  copyrighted 
works  without  the  author’s  permission  in  specified  circumstances. 

Given  these  similarities,  the  difference  in  the  way  the  two  countries  handle 
copyright  protection  of  government  works  is  all  the  more  startling.  In  the  United  States, 
the  Copyright  Act  of  1976  provides  that,  “Copyright  protection  under  this  title  is  not 
available  for  any  work  of  the  United  States  Government. The  only  way  the  federal 
government  in  the  United  States  can  receive  and  hold  a copyright  is  by  way  of 
assignment,  bequest,  or  a similar  action.^^  In  addition,  there  is  a long-standing  eommon 
law  tradition  in  the  United  States  courts  that  even  state  and  local  governments  cannot 
copyright  the  texts  of  their  primary  legal  materials,  including  the  texts  of  statutes  and 

38 

court  opinions,  for  public  policy  reasons. 

In  contrast,  in  the  United  Kingdom,  the  Crown  has  copyright  in  the  Acts  of 
Parliament,  including  Acts  of  the  Scottish  Parliament  and  the  Northern  Ireland  Assembly, 
and  in  Church  of  England  Measures.”  Under  the  UK’s  Copyright,  Designs  and  Patents 
Act  of  1988,  the  Crown  has  copyright  interest  in  works,  “made  by  Her  Majesty  or  by  an 
ofiBcer  or  servant  of  the  Crown  in  the  course  of  his  duties.”^*^  Because  judges  are 


” See  Lyman  Ray  Patterson,  Copyright  in  Historical  Perspective,  Nashville: 
Vanderbilt  University  Press,  1968. 

17U.S.C.  §105  (2002). 

” See  Melville  Nimmer,  Nimmer  on  Copyright  §5.06. 

Copyright,  Designs  and  Patents  Act  of  1988,  §164. 

40 


Id. 
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appointed  by  royal  authority  and  are  therefore  officers  of  the  Crown,  their  judgments  also 
become  the  subject  of  the  Crown  copyright.'" 

In  addition,  the  UK  law  provides  for  Parliamentary  copyright  in  works  “made  by  or 
under  the  direction  or  control  of  the  House  of  Commons  and  the  House  of  Lords.”'*^ 
Parliamentary  copyright  extends  to  bills,  official  reports,  journals  of  both  houses,  and 
committee  reports.  The  Copyright  Unit  of  Her  Majesty’s  Stationery  Office  administers 
both  Crown  and  Parliamentary  copyrights.  Even  though,  for  public  policy  reasons,  the 
Copyright  Unit  may  choose  not  to  enforce  strictly  copyright  in  primary  legal  materials,  it 
remains  the  sole  discretion  of  government  to  decide  how  much  free  copying  will  be 
allowed.'*^ 

The  differences  in  copyright  laws  in  the  United  States  and  the  United  Kingdom 
result  in  different  information  policies.'*'*  For  instance,  American  presidents  cannot 
control  dissemination  of  their  official  speeches,  and  anyone  can  copy  for  free  the  text  of 
federal  legislation  and  official  legislative  reports.  To  the  contrary,  in  Britain,  the  royalty 
has  exclusive  right  to  decide  when  and  through  which  channels  to  deliver  the  annual 
royal  speech. 

For  instance,  in  December  1992  Queen  Elizabeth  II  accused  The  Sun  of  copyright 
infringement  and  demanded  legal  damages  for  publishing  the  text  of  her  annual 


'"  See  W.R.  CORNISH,  Intellectual  Property:  Patents,  Copyright,  Trademarks 
AND  Allied  Rights  367  (2d  ed.),  London:  Sweet  & Maxwell,  1989. 

'*^  Copyright,  Designs  and  Patents  Act  of  1988,  §165. 

'*^  See  Dear  Librarian  Letter,  Sept.  1996,  CO(P)  48/1022. 

'*'*  See  Gellman,  supra  note  2,  at  999. 
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Christmas  message  without  authorization.'*^  The  Palace  statement  accompanying  the 
complaint  stated  that  the  Queen’s  action  had  been  brought  “to  make  clear  that  there  had 
been  a breach  of  Her  Majesty’s  rights  in  the  matter.”'*^  The  Sun  published  the  Queen’s 
personal  address,  pre-recorded  by  the  British  Broadcasting  Company,  two  days  before  it 
was  scheduled  for  a broadcast.  In  February  1993,  the  Queen  dropped  her  legal  action 
after  the  Sun  agreed  to  pay  costs  in  the  action  and  to  donate  £200,000  to  charity.'*’ 

A lawsuit  against  a former  British  spy,  David  Shayler,  is  a more  recent  example  of 
how  the  government  can  use  copyright  law  to  penalize  dissemination  of  unfavorable 
information.  In  February  2000,  the  UK’s  government  sued  Shayler  for  breach  of 
copyright  over  secret  service  files.'**  The  former  spy  made  a series  of  public  statements 
about  the  working  of  the  national  security  and  intelligence  forces.  For  instance,  he 
claimed  that  Britain  plotted  to  kill  the  Libyan  leader  Colonel  Gaddafi  and  that  former 
Beatle  John  Lennon  helped  fimd  the  IRA.  Shayler’s  solicitor  David  Wadham  said  the 
government  was  violating  Shayler’s  freedom  of  expression  by  bringing  him  to  court. 

To  some  extent,  the  differences  in  information  policies  in  the  two  countries  can  be 
explained  by  the  strong  tradition  of  freedom  of  speech  in  the  United  States  and  the  lack  of 
such  tradition  in  the  United  Kingdom.  British  law  professor  W.R.  Cornish  stresses  that 
English  law  does  not  directly  guarantee  freedom  for  the  media  as  a fundamental  legal 

See  William  Schmidt,  Queen  Seeks  Damages  From  Paper  Over  a Speech,  The  New 
York  Times,  Sec.  1,  Page  3,  February  3,  1993. 

“*^  Quoted  in  Queen  Accepts  Apology  from  the  Sun,  The  Herald,  Feb.  16,  1993,  at  1. 

Id. 

'**  BBC  News:  Fresh  move  to  gag  former  spy,  Feb.  26,  2000  (last  visited  April  1 , 2002) 
<http://news.bbc.co.uk/hi/english/uk/newsid  657000/657526, stm> 
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right/’  However,  this  still  does  not  explain  why  copyright  provisions  in  the  two  countries 
differ  so  dramatically  when  it  comes  to  protection  of  government  materials.  U.S.  law 
professor  Robert  Gellman  admits  that  it  is  not  entirely  clear  why  the  United  States’  policy 
for  copyright  of  government  information  diverged  so  greatly  from  the  British  model.^*’  By 
exploring  the  history  of  the  relevant  copyright  provisions  in  the  two  countries,  this  study 
will  attempt  to  provide  an  answer  to  this  question. 

Literature  Review 

To  the  best  of  the  author’s  knowledge,  there  have  been  no  comparative  studies  of 
the  copyright  provisions  in  the  United  States  and  the  United  Kingdom  regarding 
copyright  protection  of  government  materials.  The  discussion  of  U.S.  law  on  government 
copyright  in  official  legal  materials  is  concentrated  in  the  copyright  treatises  and  law 
reviews.  Although  there  are  no  direct  studies  on  British  copyright  in  government 
materials,  some  relevant  information  can  be  found  in  several  books  about  the  history  of 
copyright  law  in  Britain. 

Review  of  Literature  on  U.S.  Copyright  Protection  of  Government  Materials 

Authors  of  treatises  on  U.S.  copyright  law  unanimously  state  that  copyright 
protection  is  not  available  for  official  legal  materials  on  both  federal  and  state  levels. 
Although  the  authors  admit  that  U.S.  federal  copyright  law  does  not  explicitly  prohibit 
state  and  local  governments  from  holding  copyrights  in  their  official  materials,  they  claim 
that  no  copyright  could  subsist  in  the  texts  of  statutes,  regulations,  and  court  opinions  for 
public  policy  reasons.  For  instance,  Melville  Nimmer  wrote  in  his  authoritative  treatise 

See  W.R.  CoRNiSH,  Intellectual  Property:  Patents,  Copyright,  Trademarks 
AND  Allied  Rights  (2d  ed.),  London:  Sweet  & Maxwell,  1989. 

See  Gellman,  supra  note  2,  at  999. 
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on  copyright  that  “it  has  long  been  held  that  no  copyright  may  be  claimed  in  state  court 
opinions”  and  state  statutes.^'  He  reasoned  that  the  public  has  the  due  process  right  to 
have  notice  of  what  the  law  requires.  Nimmer  argued  that  failure  to  observe  such  notice 
requirement  would  constitute  a defense  for  one  charged  with  violation  of  the 
unpublicized  law. 

Similarly,  Paul  Goldstein  in  his  copyright  treatise  wrote  that  official  legal 
documents,  such  as  judicial  opinions  and  legislative  enactments,  are  not  copyrightable. 

He  argued  that  the  public  must  have  free  access  to  official  legal  materials  if  the  legal 
process  is  to  function  efficiently.  Goldstein  also  claimed  that  government  should  not  be 
allowed  to  use  copyright  as  a tool  for  censoring  the  publication  of  embarrassing 
information  that  appears  in  government  documents.  In  addition,  Goldstein  wrote  that,  by 
securing  copyright  in  its  publications,  government  may  gain  an  unfair  competitive 
advantage  over  commercial  entities  in  the  marketplace.  The  author  of  another  U.S. 
copyright  treatise,  William  Patry,  also  wrote  that  there  is  a public  policy  prohibition 
against  copyright  in  state  statutes,  judicial  opinions  and  other  government  edicts.^^  At  the 
same  time,  none  of  the  above  authors  either  provided  a detailed  legislative  history  of  the 
statutory  provision  exempting  federal  government  works  from  copyright  protection,  or 
identified  state  statutes  providing  for  copyright  protection  of  state  primary  law  materials. 

Several  authors  argued  against  government  copyright  of  official  legal  materials  in 
law  review  articles.  For  instance,  law  professor  Paul  M.  Gellman  wrote  in  Syracuse  Law 

See  Melville  Nimmer,  Nimmer  on  Copyright  §5.06. 

See  Paul  Goldstein,  Goldstein  on  Copyright  §2.5.2. 

See  William  Patry,  Copyright  Law  & Practice,  Ch.  3. 
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Review  that  prohibition  against  federal  government  copyright  is  a key  element  of  the 
United  States’  national  information  policy.^'*  Gellman  stressed  that  government  copyright 
could  be  used  to  control  the  flow  of  oflBcial  information,  to  punish  those  who  infringe  on 
copyright,  and  to  justify  other  political  objectives. 

Gellman  wrote  that  by  claiming  copyright  in  its  official  materials,  government 
could  unfairly  interfere  with  public  discussion  of  political  issues.  For  instance, 
government  agencies  could  use  political  criteria  in  deciding  who  may  obtain  a copyright 
license.  They  also  may  charge  higher  prices  for  information  less  favorable  to  government. 
In  addition,  Gellman  wrote,  government  could  tolerate  unauthorized  use  of  its  materials 
by  its  supporters,  while  bringing  infringement  actions  against  those  who  hold  different 
views. 

At  the  same  time,  Gellman  warned  that  federal  government  agencies  often  exercise 
control  over  their  information  by  employing  copyright-like  control  mechanisms.  These 
measures  include  license  agreements,  royalties  for  use  of  data,  limiting  access  to  selected 
recipients,  and  delaying  access  to  digital  versions  of  public  data.  For  example,  he  wrote 
that  instructional  films  produced  by  the  Federal  Law  Enforcement  Training  Center  are 
limited  to  U.S.  law  enforcement  officials  only.  Also,  the  National  Library  of  Medicine 
charges  fees  in  excess  of  the  reproduction  costs  for  the  use  of  its  MEDLARS  database  of 
medical  information.  Gellman  concluded  that  political  control  over  government 
information  is  inconsistent  with  American  democratic  principles.  However,  Gellman 
focused  mostly  on  federal  government  information  and  did  not  explore  ways  in  which 
state  governments  claim  copyright  in  their  official  legal  texts. 

See  Gellman,  supra  note  2,  at  999. 
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Another  author,  John  Kidwell,  wrote  in  Wisconsin  Law  Review  that  copyright  in 
state  government  materials  may  conflict  with  the  state  open  records  laws/^  He  stated  that 
an  answer  in  each  case  would  depend  upon  the  idiosyncrasies  of  particular  state  statutes, 
which  he  said  makes  a comprehensive  50-state  study  almost  impossible.  Kidwell  also 
wrote  that  the  right  of  access  does  not  necessarily  imply  the  right  to  exploit  government 
information,  and  that  the  right  to  copy  for  purposes  of  achieving  access  does  not 
necessarily  imply  the  right  to  reproduce  and  distribute  multiple  copies  of  government 
materials. 

Several  authors  addressed  the  issue  of  government  copyright  in  ‘Value-added” 
features  of  primary  law  compilations  such  as  notes  and  references,  editor’s  comments, 
and  annotations.  U.S.  copyright  law  protects  compilations  of  preexisting  material  and 
derivative  works.^^  Most  collections  of  state  statutes  and  judicial  opinions,  together  with 
the  table  of  content,  indexes,  and  notes,  would  be  considered  compilations  for  purposes 
of  copyright  law.^’ 

Nonetheless  law  professor  William  S.  Lovell  argued  in  West  Los  Angeles  Law 
Review  that  appearance  of  a copyright  symbol  on  compilations  of  government  writings 


See  John  Kidwell,  Open  Records  Laws  and  Copyright,  1989  Wis.  L.  Rev.  1021  (1989). 

Copyright  law  provides  protection  for  derivative  works  and  compilations  of  preexisting 
material.  17  U.S.C.  §103.  “Derivative  work”  is  defined  as  a “work  based  upon  one  or 
more  preexisting  works”  including  “abridgment,  condensation,  or  any  other  form  in 
which  a work  may  be  recast,  transformed,  or  adapted.  A work  consisting  of  editorial 
revisions,  annotations,  elaborations,  or  other  modifications  which,  as  a whole,  represent 
an  original  work  of  authorship,  is  a ‘derivative  work.’”  17  U.S.C.  §101  (2002). 

The  Copyright  Act  defines  a ‘compilation’  as  “a  work  formed  by  the  collection  and 
assembling  of  preexisting  materials  or  of  data  that  are  selected,  coordinated,  or  arranged 
in  such  a way  that  the  resulting  work  as  a whole  constitutes  an  original  work  of 
authorship.”  17  U.S.C.  §101  (2002). 
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would  only  inhibit,  rather  than  promote  access  by  the  public.^*  Lovell  argued  that  the 
public  would  not  know  what  aspects  of  a publication  the  government  wants  to  protect  and 
would  be  inclined  to  avoid  lawful  copying.  In  addition,  Lovell  argued  that  the  public 
should  not  be  charged  for  copying  government  publications,  because  it  has  already  paid 
for  these  products  by  paying  taxes  to  government. 

Legal  commentator  Deborah  Tussey  criticized  a recent  trend  in  several  federal 
circuits  to  afford  copyright  protection  to  technical  elements  of  primary  law  compilations, 
such  as  pagination,  section  headings,  and  subject  categories.^’  She  claimed  that  copyright 
should  not  protect  those  compilation  elements  that  are  inseparable  from  the  basic  legal 
texts.  At  the  same  time,  Tussey  admitted  that  some  elements  of  compilations,  including 
head-notes,  annotations,  digests,  and  commentaries,  deserve  full  copyright  protection  as 
long  as  they  are  original  and  non-trivial. 

Similarly,  law  professors  Ray  Patterson  and  Craig  Joyce  argued  that  trivial 
elements,  such  as  page  numbers  in  court  reports  and  section  hearings  in  statutory 
compilations,  do  not  deserve  protection  under  both  federal  copyright  law  and  the  relevant 
case  law.^°  The  authors  argued  that  the  public  should  have  unfettered  access  to  the  law  in 
both  print  and  electronic  form.  “Copyright  should  not  be  used  to  subject  ideas  or  public 
domain  expression  to  captivity,  regardless  of  the  effort  and  investment  made  to  combine 
such  matter  into  utilitarian  products,”  the  authors  wrote. 

See  William  S.  Lovell,  Government  Ownership  of  Copyrights,  29  U.  WEST.  L.  A.  L. 
Rev.  149  (1998). 

See  Deborah  Tussey,  Owning  the  Law:  Intellectual  Property  Rights  in  Primary  Law,  9 
FordhamIP,  Media  & Ent.  L.J.  173  (1998). 

See  Ray  Patterson  and  Craig  Joyce,  Monopolizing  Law:  The  Scope  of  Copyright 
Protection  for  Law  Reviews  and  Statutory  Compilations,  36  U.CL.A.  L.  Rev.  719  (1989). 


20 


Legal  librarian  Francine  Biscardi  summarized  the  argument  about  copyright 
protection  for  legal  compilations  by  saying  that  this  area  of  law  is  “unsettled  and 
controversial.”^*  After  a thorough  analysis  of  the  prior  case  law,  she  came  to  conclusion 
that,  while  law  itself  is  not  copyrightable  under  U.S.  copyright  law,  literary  works 
embodying  law  are  subject  to  copyright  protection.  Exactly  how  much  protection  courts 
afford  to  particular  compilations  is  decided  on  a case-by-case  basis.  However,  none  of  the 
above  authors  conducted  a systematic  legal  research  of  state  laws  granting  copyright 
protection  to  official  state  legal  materials. 

Review  of  Literature  on  U.K.  Copyright  Protection  of  Government  Materials 

In  the  United  Kingdom,  government  claims  copyright  in  many  primary  law 
materials.  For  instance.  Crown  copyright  protects  the  Acts  of  Parliament,  court 
judgments,  statutory  codes  of  practice  (such  as  the  Highway  Code),  state  regulations, 
public  registers,  and  ministerial  speeches  and  papers.^^  The  Parliamentary  copyright 
covers  parliamentary  bills.  House  of  Lord’s  judgments,  journals  of  both  houses,  and 
committee  reports.^^  In  addition,  pubhshers  can  claim  copyright  interest  in  typography  of 
official  government  publications,  which  includes  layout  and  arrangement  of  materials. 

The  government  explained  its  reasons  for  retaining  copyright  interest  in  these 
documents  in  the  1998  consultation  paper  “Crown  Copyright  in  the  Information  Age.”^"* 

See  Francine  Biscardi,  The  Historical  Development  of  the  Law  Concerning  Judicial 
Report  Publication,  85  Law  Libr.  J.  531  (1993). 

See  Dear  Librarian  Letter. 

See  Dear  Publisher  Letter,  February  1997,  CO(P)  48-1022. 

^ See  Crown  Copyright  in  the  Information  Age  (a  consultation  document  on  access  to 
public  sector  information),  presented  to  Parliament  by  the  Chancellor  of  the  Duchy  of 
Lancaster  by  Command  of  Her  Majesty,  January  1998. 
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One  of  the  most  important  reasons  for  government  copyright,  according  to  the  paper,  is  to 
ensure  the  legal  status  and  authority  of  official  governmental  works.  Government 
copyright  prevents  unauthorized  reproduction  and  alteration  of  official  works,  thus 
avoiding  potential  for  contusion  and  misrepresentation.  Authors  of  the  paper  stressed  that 
government  copyright  operates  as  a brand  mark  of  quality,  or  “official  stamp  of  trust.” 

The  consultation  paper  also  pointed  out  that  government  copyright  helps 
compensate  a private  publisher  for  “original  costs,  risk  and  investment”  incurred  in  the 
process  of  publishing  official  legal  materials.  In  addition,  the  government  argued  that 
commercial  publication  of  government  texts  benefits  a general  taxpayer,  who  otherwise 
would  have  to  bear  the  costs  of  publication. 

In  addition,  the  government  claimed  that  copyright  protection  gives  government 
departments  an  incentive  to  provide  high-quality  services  for  which  a customer  is  willing 
to  pay.  Because  government  departments  receive  revenue  from  the  sale  of  their  works, 
they  have  incentive  to  develop  products  and  services  of  an  optional  or  discretionary 
nature  derived  fi’om  their  internal  skill  and  knowledge. 

Finally,  the  government  argued  that,  by  claiming  copyright,  it  is  able  to  maintain 
integrity  of  official  information  and  to  prevent  the  use  of  government  works  “in  a 
derogatory  manner  or  for  endorsement  of  particular  products  or  services.” 

J.M.  Cavendish  re-iterated  the  same  reasons  for  government  copyright  in  his 
Handbook  on  Copyright  in  British  Publishing  Practice.  He  stated  that  copyright  law 
safeguards  the  interests  of  publishers  who  can  finance  the  printing  of  books  without 
having  to  worry  about  unexpected  ‘piratical’  competition.  Cavendish  also  pointed  out  that 
Crown  copyright  is  necessary  to  protect  official  materials  Ifom  misuse  by  “unfair  and 
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misleading  selection,  undignified  associations,  or  from  undesirable  use  for  advertising 
purposes.” 

At  the  same  time,  Cavendish  stressed  that,  for  public  policy  reasons,  government 
does  not  always  enforce  copyright  interest  in  primary  law  materials,  such  as  bills  and 
acts,  parliamentary  papers,  and  oflScial  reports  of  houses.  However,  he  wrote  that 
government  still  reserves  the  right  to  enforce  its  rights  regarding  primary  law  materials  in 
some  cases  - for  example,  “in  the  case  of  reproduction  of  any  part  of  any  publication  in 
undesirable  contexts  ...  or  as  to  result  in  a significant  loss  to  public  funds.” 

Another  author  of  a treatise  on  U.K.’s  intellectual  property  law,  W.R.  Cornish, 
stated  that  government  copyright  in  primary  law  materials  has  a potential  to  restrict  free 
public  access  to  government  information.^  He  wrote  that  the  government  will  continue  to 
specify  by  Treasure  Circular  how  far  it  will  countenance  free  copying  of  legislative 
materials  and  official  reports.  Cornish  also  warned  that  actions  for  breaches  of  copyright 
and  confidential  agreements  may  become  weapons  “in  the  armory  of  those  who  wish  to 
suppress  items  of  embarrassing  news.”  Neither  Cavendish,  nor  Cornish  provided  a legal 
analysis  of  relevant  case  law  or  a detailed  legislative  history  of  the  statutory  provisions 
granting  the  Crown  and  the  Parliament  copyright  protection  in  their  respective  works. 

Several  authors  approached  the  subject  of  British  copyright  law  from  an  historical 
perspective.  For  instance,  John  Feather  wrote  in  his  book.  Publishing,  Piracy  and 
Politics:  An  Historical  Study  of  Copyright  in  Britain,  that  British  copyright  had  a political 

See  J.M.  Cavendish,  A Handbook  on  Copyright  in  British  Publishing  Practice, 
London:  Cassel  & Company  Ltd,  1974. 

See  W.R.  CORNISH,  INTELLECTUAL  PROPERTY:  PATENTS,  COPYRIGHT,  TRADE  MARKS 
AND  Allied  Rights  (2d  ed),  London:  Sweet  & Maxwell,  1989. 
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history  because  it  was  concerned  with  “a  form  of  communication  of  vital  interest  to 
politicians.”^’  Feather  explained  that  parliamentary  politicians  in  Britain  were  dependent 
on  the  opinions  and  votes  of  their  electors  and  therefore  were  sensitive  to  any  issues 
concerning  circulation  of  the  printed  matter. 

Feather  also  pointed  out  that  in  Britain  the  government  had  always  exercised 
control  over  publishing  business.  For  instance,  in  the  middle  ages  the  Crown  used  to 
grant  individual  publishers  book  privileges  through  the  royal  prerogative.  In  1557,  Queen 
Mary  granted  the  Stationers’  Company  a virtual  monopoly  over  printing  and  bookselling 
both  in  London  and  throughout  the  kingdom.  Feather  wrote  that  this  helped  the  Crown  to 
ensure  that  unaccepted  printed  matter  was  not  put  into  circulation. 

Also,  in  1642,  the  House  of  Commons  issued  an  order  prohibiting  publishers  from 
printing  any  book  without  the  author’s  name  and  consent.  If  publishers  failed  to  identify 
the  author  on  the  book’s  title  page,  they  were  treated  if  as  they  were  authors  themselves. 
Feather  stressed  that  this  measure  was  designed  to  control  the  press  by  identifying 
individuals  who  produced  materials  unfavorable  to  the  government  and  by  holding  these 
individuals  criminally  liable.  Feather  wrote  that  in  Britain,  government’s  primary  motive 
was  to  control  the  content  and  distribution  of  books,  and  that  development  of  a system, 
which  protected  the  commercial  interests  of  book  trade,  was  only  coincidental. 

Mark  Rose  also  stressed  the  intimate  relationship  between  copyright  and  censorship 
in  Britain  in  his  book.  Authors  and  Owners:  The  Invention  of  Copyright  In  support  of 

See  John  Feather,  Publishing,  Piracy  and  Politics:  A Historical  Study  of 
Copyright  IN  Britain,  London:  Mansell  Publishing  Ltd,  1994. 

See  Mark  Rose,  Authors  and  Owners:  The  Invention  of  Copyright,  London, 
Cambridge:  Harvard  University  Press,  1993. 
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this  statement,  Rose  pointed  to  the  Licensing  Act  of  1662,  which  made  it  illegal  to 
publish  anything  without  first  securing  a government  license.  This  regulation  was  in 
place  for  more  than  30  years,  until  it  expired  in  1695. 

Rose  stressed  that  only  the  passage  of  the  Statute  of  Anne  in  1710  marked  the 
“divorce  of  copyright  fi’om  censorship”  in  Britain.  Official  title  of  the  statute  was  “An 
Act  for  the  Encouragement  of  Learning,  by  vesting  the  Copies  of  printed  Books  in  the 
Authors,  or  Purchases,  of  such  Copies,  during  the  Times  therein  mentioned.”  Rose  wrote 
that  the  statute  was  a tool  of  trade  regulation  primarily  concerned  with  economic 
interests,  rather  than  authors’  rights.  The  statute  intended  to  prevent  the  monopoly  of  the 
Stationers’  Company  in  book  trade  by  placing  printed  works  in  the  public  domain  after 
their  21 -year  copyright  term  elapsed. 

Rose  wrote  that  the  statute  treated  copyrights  as  a form  of  immaterial  commodity. 
He  concluded  that  copyright  became  both  a form  of  private  property  and  an  instrument  of 
public  policy  for  encouragement  of  learning.  These  two  sides  of  copyright  law-private 
and  public-have  no  fixed  boundaries  between  them.  Rose  wrote.  As  a result,  the  concept 
of  copyright  itself  is  very  flexible  and  changes  constantly  with  time. 

Two  authors.  Brad  Sherman  and  Lionel  Bently,  criticized  the  view  that  copyright 
law  started  in  Britain  with  the  Statute  of  Anne  in  their  book.  The  Making  of  Modern 
Intellectual  Property  Law:  The  British  Experience,  1760-1911.^^  They  argued  that  British 
copyright  law  was  a product  of  changing  set  of  circumstances,  practices,  and  habits.  In 
addition,  they  wrote,  British  copyright  was  a product  of  cross-fertilization  between 

See  Brad  Sherman  and  Lionel  Bently,  The  Making  of  Modern  Intellectual 
Property  Law:  The  British  Experience,  1760-1911,  Cambridge:  University  Press, 
1999. 
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different  legal  cultures,  in  particular  the  law  of  the  authors’  rights  in  France.  The  authors 
claimed  that  the  Statute  of  Anne  was  a subject-specific  statute  that  provided  authors  with 
limited  rights  to  copy.  However,  copyright  law  as  we  know  it  didn’t  develop  until  the 
mid-1 9**"  century,  and  was  codified  in  Britain  only  in  1 91 1 . 

The  authors  stressed  importance  of  an  historical  approach  to  the  study  of  copyright 
law,  saying  that  “many  aspects  of  modem  intellectual  property  law  can  only  be 
understood  through  the  lens  of  the  past.”  They  wrote  that  a lot  of  copyright  problems  that 
we  see  now  as  “unique  and  novel”  can  be  traced  to  an  on-going  series  of  problems  that 
copyright  law  grappled  with  for  many  years.  For  example,  current  debate  about 
application  of  copyright  law  to  digital  networks  is  very  similar  to  the  problems  raised  in 
literary  debates  in  1 8*  century,  when  the  law  attempted  to  grant  property  status  to 
intangibles. 

All  the  authors  writing  about  the  history  of  copyright  law  in  Britain  pay  special 
attention  to  two  copyright  cases,  Millar  v.  Taylor  (1769)  and  Donaldson  v.  Beckett 
(1774).  For  instance,  Ray  Patterson  provides  a thorough  analysis  of  both  in  his  book. 
Copyright  in  Historical  Perspective.  The  first  case  held  that  authors  in  Britain  had  a 
perpetual  common  law  right  in  their  literary  property.  This  holding  was  overturned  in 
Donaldson  v.  Beckett,  which  held  that  the  Statute  of  Anne  preempted  authors’  common 
law  rights. 

Patterson  stressed  that  these  cases  are  important  because,  for  the  first  time  in 
British  history,  copyright  became  understood  as  an  author’s  right,  not  as  a publisher’s 
right.  The  cases,  Patterson  wrote,  emphasized  the  dual  nature  of  author’s  rights  in  a 
literary  work.  First,  authors  have  an  economic  interest  in  reimbursement  for  their 
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intellectual  labors.  Second,  authors  have  “creative  rights”  to  the  integrity  of  their  works. 
Patterson  argued  that  economic  rights  of  authors  are  best  defended  by  statutory  law, 
while  their  “creative  rights”  would  be  better  served  by  common  law  jurisprudence,  i.e. 
decided  on  a case-by-case  basis. 

Howard  Abrams  analyzed  Millar  and  Donaldson  holdings  in  his  article  “The 
Historical  Foundation  of  American  Copyright  Law:  Exploding  the  Myth  of  Common 
Law  Copyright. Abrams  argued  that  the  House  of  Lords  held  in  Donaldson  not  only 
that  the  statutory  law  preempts  authors’  common  law  rights,  but  that  author’s  common 
law  rights  do  not  exist  at  all.  According  to  Abrams,  copyright  is  a creation  of  statute. 

Abrams  argued  that  since  authors  have  no  common  law  rights  to  their  writings,  the 
interests  of  the  public  become  paramount  to  the  economic  interests  of  authors.  Therefore, 
the  primary  purpose  of  copyright  law  in  Anglo-American  tradition  is  to  promote  the 
interests  of  public  policy,  not  to  compensate  authors  for  their  labors. 

This  argument  becomes  important  when  applied  to  government  copyright  in 
ofiBcial  legal  texts.  For  instance,  Gordon  Robbie  of  Her  Majesty’s  Stationary  Company 
wrote  in  his  article  “Crown  Copyright  and  the  Internet”  that  government  would  avoid 
placing  on  the  Internet  those  official  publications  that  can  generate  revenue  for  the 
Crown.  He  wrote  that  the  Internet  is  a good  outlet  for  those  types  of  public  interest 
materials  that  are  already  widely  circulated,  such  as  press  releases,  texts  of  speeches,  and 

™ See  Ray  Patterson,  Copyright  in  Historical  Perspective,  NashviUe:  Vanderbilt 
University  Press,  1968. 

See  Howard  Abrams,  The  Historic  Foundation  of  American  Copyright  Law:  Exploding 
the  Myth  of  Common  Law  Copyright,  29  WAYNE  L.  Rev.  1 120  (1983). 

See  Gordon  G.  Robbie,  Crown  Copyright  and  the  Internet,  The  Law  Librarian,  vol.  26, 
no.  1,  March  1995,  pp  248-250. 
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background  statistics.  However,  any  “substantial”  priced  information  that  can  earn 
income  and  deserves  copyright  protection  should  not  be  placed  on  the  Internet. 

However,  following  Abram’s  argument,  the  government  should  first  concern  itself 
with  the  public  interest,  not  with  its  own  pecuniary  interests.  Under  Abram’s  argument, 
government  should  make  he  widest  range  of  official  legal  information  available  to  the 
public  on  the  Internet. 

Even  though  historical  studies  of  copyright  law  in  Britain  provide  a useful  insight 
into  development  of  a modem  stmcture  of  copyright  law  and  the  concept  of  authorship, 
none  of  them  focus  exclusively  on  the  legal  provisions  regarding  government  ownership 
of  copyrights.  Consequently,  none  of  the  studies  provide  a legislative  history  of  statutory 
provisions  regarding  government  protection  of  official  legal  materials. 

In  1999,  the  British  government  outlined  its  policy  toward  government  copyright  in 
the  consultation  paper  “The  Future  Management  of  Crown  Copyright.”  The  authors  of 
the  paper  stated  that  the  government  plans  on  waiving  its  copyright  in  relation  to  primary 
and  secondary  legislation,  including  acts  of  parliament,  statutory  instruments,  explanatory 
notes  to  legislation,  and  government  consultation  papers.  At  the  same  time,  the 
government  would  retain  copyright  in  potentially  “tradable  information”  developed 
within  the  government  and  enhanced  beyond  the  government’s  core  obligations  or 
statutory  duties.  However,  even  the  waiver  of  the  government’s  copyright  in  specified 
legislative  information  would  not  mean  that  this  information  would  be  available  fi'ee  of 
charge  on  the  Internet.  In  its  consultation  paper,  the  government  stressed  that  electronic 
supply  of  government  data  would  involve  additional  charges:  costs  of  formatting. 


administrative  costs  of  supplying  data,  and  the  licensing  fees.  However,  the  consultation 
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paper  did  not  indicate  what  kind  of  government  information  the  Crown  and  the 
Parliament  have  made  available  online  free  of  charge. 

The  author  has  divided  the  material  in  the  dissertation  in  two  parts,  with  the  first 
part  devoted  to  the  development  of  copyright  law  in  the  United  Kingdom,  and  the  second 
part  describing  the  copyright  regime  in  the  United  States.  The  dissertation  concludes  by 
the  analysis  of  findings. 


See  The  Future  Management  of  Crown  Copyright,  Presented  to  Parliament  by  the 
Minister  for  the  Cabinet  OflSce  by  Command  of  Her  Majesty,  March  1999. 


CHAPTER  2 

COMMON  LAW  HISTORY  OF  THE  CROWN’S  EXCLUSIVE  RIGHTS  IN  THE 

TEXT  OF  LAWS 


Unlike  the  United  States,  the  United  Kingdom  reserves  copyright  in  official 
publications.  Under  the  Copyright,  Designs  and  Patents  Act  of  1988,  there  are  two  kinds 
of  government  copyrights-Crown  copyright  and  Parliamentary  copyright.  The  Crown 
copyright  exists  in  the  text  of  statutes  and,  arguably,  injudicial  opinions,^  while 
Parliamentary  copyright  protects  legislative  bills,  transcripts  and  broadcasts  of 
parliamentary  debates,  and  various  committee  reports.  While  British  copyright  law  dates 
back  to  the  1710  Statute  of  Anne,  provisions  securing  Crown  copyright  were  not  codified 
until  1910,  and  Parliamentary  copyright  did  not  exist  until  1988.  Prior  to  1910,  the  UK 
government  maintained  control  over  its  official  publications  by  means  of  exclusive 
licensing  of  printers.  For  instance,  only  holders  of  the  royal  Letters  Patent  were 
authorized  to  print  Acts  of  Parliament  and  other  proclamations. 

The  U.K.  government  almost  never  encouraged  private  reproduction  of  official 
matter.  Until  the  late  19*  century,  the  U.K.  Parliament  maintained  a formal  ban  on 
reporting  of  its  debates.  In  1738,  the  House  of  Commons  passed  a resolution  prohibiting 


' Copyright,  Designs  and  Patents  Act,  1988,  eh.  48  §§163,  164. 

^ Copyright,  Designs  and  Patents  Act,  1988,  ch.  48  §§165,  166. 

^ Crown  copyright  exists  in  works  made  by  “an  officer  or  servant  of  the  Crown  in  the 
course  of  his  duties.”  British  copyright  expert  W.R.  Cornish  writes  that,  because  judges 
are  appointed  by  royal  authority,  they  are  officers  of  the  Crown,  and  therefore  their 
judgments  may  be  subject  to  Crown  copyright.  See  W.R.  CORNISH,  INTELLECTUAL 
Property  (2d  ed),  London:  Sweet  & Maxwell,  1989,  at  367. 
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reporting  of  parliamentary  proceedings.  The  resolution  stated:  “It  is  a high  indignity  to, 
and  a notorious  breach  of  the  Privilege  of  this  House,  for  any  News-Writer  ...  to  give  . . . 
any  Account  of  the  Debates,  or  other  Proceedings  of  this  House,  or  any  Committee 
thereof,  as  well  as  during  the  Recess,  as  the  sitting  of  Parliament;  and  this  House  will 
proceed  with  the  utmost  severity  against  such  offenders.”^  It  was  not  until  1919  that  the 
House  of  Commons  started  taking  notes  of  proceedings  in  its  Standing  Committees, 
where  most  debates  on  public  bills  occurred.^ 

A former  Ministry  of  Defense  employee,  Clive  Ponting,  wrote  in  his  book  “Secrecy 
in  Britain”  that  the  British  governing  elites  always  held  the  view  that  “the  whole  process 
of  government  must  be  kept  confidential.”^  In  this  context,  copyright  law  has  been  just 
one  of  the  ways  to  prevent  imauthorized  reproduction  and  distribution  of  government 
materials. 

There  are  no  records  proving  direct  connections  between  the  Crown  copyright 
provision  and  British  secrecy  laws.  However,  chronologically,  the  two  went  hand  in 
hand.  For  instance,  the  first  British  secrecy  law  was  introduced  in  the  Parliament  in 
1 887-just  a few  months  after  the  Law  OfiBcers  of  the  Crown  announced  existence  of 
copyright  in  government  publications.  It  was  the  same  government  department-the 
Treasury  Chambers-that  drafted  the  secrecy  law  and  the  first  statement  of  the 
government’s  copyright  policy.  The  OflScial  Secrets  Act,  that  came  into  effect  in  1889, 

IOParl.  Hist.  800(1738). 

^ British  Parliamentary  Publications,  London:  The  British  Library  (Social  Policy 
Information  Service),  1999,  at  1 1. 

^ Clive  Ponting,  Historical  Association  Studies:  Secrecy  in  Britain,  Oxford: 
Basil  BlackweU,  1 990,  at  1 . 
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prohibited  civil  servants  and  government  contractors  from  disclosing  official  information 
without  authorization. 

In  191 1-the  same  year  the  Crown  copyright  provision  was  codified-the  Parliament 
tightened  the  Official  Secrets  Act,  making  it  a criminal  offense  to  receive  as  well  as  to 
disclose  official  information.  In  the  late  1950s-when  the  Crown  copyright  provisions 
were  revised-the  Parliament  considered  the  Public  Records  Act  of  1958,  under  which 
governmental  records  were  not  disclosed  to  the  public  until  50  years  elapsed  since  their 
creation.  Finally,  the  most  recent  changes  to  the  government  copyright,  including  creation 
of  the  Parliamentary  copyright,  occurred  in  1988— the  same  year  the  Parliament  revised 
the  Official  Secrets  Act. 

This  chronological  correlation  between  the  changes  made  to  the  U.K.’s  secrecy  and 
copyright  laws  may  be  just  a curious  fact.  However,  the  history  of  property  rights  in 
official  publications  demonstrates  that  governing  elites  in  the  United  Kingdom  have 
traditionaUy  used  the  law  of  literary  property  as  a means  to  control  the  flow  of 
information. 

Legal  Basis  of  the  Crown’s  Exclusive  Rights  in  Official  Legal  Texts 

The  royalty  controlled  the  printing  of  official  legal  texts  since  the  introduction  of 
printing  into  England  in  the  15th  century.’  In  the  early  days  of  printing,  the  royalty 
exercised  this  control  by  claiming  physical  ownership  of  printing  presses,  later  on-by 
granting  individuals  exclusive  printing  rights  (letters  patents).  In  the  mid- 16*'’  century,  the 
Crown  delegated  authority  to  control  the  printing  trade  to  the  London  guUt  of  printers,  the 
Stationers’  Company.  Throughout  the  17“’  and  18*“  centuries,  courts  upheld-with  some 


’Joseph  Chitty,  Jr.,  A Treatise  on  the  Law  of  the  Prerogatives  of  the  Crown, 
Dublin:  Butterworth  & Son,  1820,  at  238-239. 
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disagreement  over  its  legal  basis-the  Crown’s  exclusive  right  to  decide  who  may  print 
official  legal  texts. 

Some  jurists  believed  that  property  interests  were  at  the  root  of  the  Crown’s 
exclusive  rights  in  printing  official  legal  texts.  Matthew  Bacon  stated  that  Henry  VI  paid 
1,500  marks  to  bring  the  first  printer  to  England,  and  the  Crown  paid  the  salaries  of  the 
King’s  printers  ever  since  establishing  this  position  in  1504.*  Likewise,  it  has  been 
argued  that  the  Crown  owns  a property  interest  in  law  reports  because  the  king  pays  the 
salaries  of  judges  who  pronounce  the  law.^  In  addition,  William  Blackstone  noted  in  his 
Commentaries  that  the  Crown  had  “a  right  by  purchase  to  the  copies  of  such  law  books 
. . . as  were  compiled  or  translated  at  the  expense  of  the  Crown.”’® 

However,  opponents  of  this  view  pointed  out  that  Archbishop  Bourchier 
contributed  300  marks  towards  the  expense  of  bringing  the  first  printer  to  England,  and 
that,  in  any  event,  the  Crown  paid  for  printing  services  with  public  money.”  For  instance, 
speaking  of  the  king’s  printing  expenses.  Lord  Yates  stressed;  “. . . in  fact  it  is  no  private 
disbursement  of  the  king,  but  done  at  the  public  charge,  and  part  of  the  expense  of 


^See  Matthew  Bacon,  A New  Abridgment  of  the  Law,  Philadelphia:  Thos.  Davis  & 
Co.,  1846,  at  594. 

^See  The  Stationers  v.  Patentees  about  the  Printing  of  Roll’s  Abridgment,  Carter  89,  91 
(1666). 

'®  William  Blackstone,  Blackstone’s  Commentaries  on  the  Laws  of  England 
(9*’’  ed.),  London:  Cavendish,  2001,  Vol.  II,  at  410. 

See  The  Case  of  the  Booksellers  and  Printers  Stated...  in  THE  ENGLISH  Book  TRADE: 
1660-1853  (ed.  By  Stephen  Parks),  New  York,  London:  Garland  Publishing,  Inc.,  1975, 
at  (A). 
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government.”'^  Since  the  Crown  paid  for  printing  with  public  money,  the  argument  went, 
the  Crown  could  not  claim  a property  interest  in  the  printed  matter. 

Another  legal  basis  for  the  Crovm  rights  in  law  books  is  a royal  prerogative.  The 
royal  prerogative  rights,  “as  ancient  as  the  law  itself,”  have  been  defined  as  discretionary 
or  arbitrary  royal  authority  recognized  by  common  law.'^  Examples  of  the  royal 
prerogative  include  the  pardoning  of  criminals  and  dissolving  and  summoning  the 
parliament.  The  author  of  the  treatise  on  Crown  prerogatives,  Joseph  Chitty,  Jr.,  stated 
that  prerogatives  exist  not  so  much  “for  the  private  gratification  of  the  sovereign,”  as  ‘Tor 
the  benefit  of  the  people.”'^  In  other  words,  the  king’s  prerogative  rights  arise  out  of  the 
king’s  duties  before  his  subjects. 

In  particular,  the  king’s  prerogative  right  to  print  law  books  was  explained  as 
arising  out  of  the  duty  of  the  king-as  “executive  magistrate”-to  promulgate  “to  the 
people  all  acts  of  state  and  government.”'^  Blackstone  wrote  that  the  duty  to  promulgate 
laws  gave  the  king  “the  exclusive  privilege  of  printing,  as  his  own  press,  or  that  of  his 
grantees,  all  acts  of  parliament,  proclamations,  and  orders  of  council.”'’  In  1828,  Lord 
Chancellor  Lyndhurst  expressed  the  same  idea  by  stating  that  the  king’s  exclusive  right  to 
print  official  legal  texts  emanated  from  “the  duty  imposed  upon  the  chief  executive 

See  Millar  v.  Taylor,  4 Burr.  2383,  2384  (Yates,  J.)  (1769). 

See  Chitty,  supra  note  7,  at  4. 

Id.  at  67,  88. 

Id.  at  4. 

'^.  

'’  See  Blackstone,  Vol.  II,  at  410. 
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officer  of  the  government  to  superintend  the  publication  of  acts  of  the  legislature,  and 
acts  of  state.”'*  Contemporary  legal  commentators  also  claim  that  the  royal  prerogative  in 
printing  arises  out  of  the  royal  duty  to  ensure  authenticity  and  accuracy  of  ofiBcial  legal 
texts. 

The  royal  prerogative  in  printing  may  have  grown  out  of  a benign  seed,  but  it  has 
often  been  used  for  less  than  laudable  purposes.  Jurists  on  both  sides  of  the  Atlantic  agree 
that,  prior  to  enactment  of  the  first  copyright  statute  in  1710,  royal  control  over  printing 
was  exercised  chiefly  for  the  purpose  of  suppressing  unwelcome  ideas,  both  religious  and 
political.^" 

To  strop  the  spreading  of  protestant  ideas  (“the  great  and  detestable  heresies  against 
the  Catholic  doctrine”),  the  Crown  sought  to  limit  the  number  of  printers  and  control  the 
content  of  all  printed  books.  With  this  purpose  in  mind,  the  Crovm  chartered  the 
Stationers’  Company  in  1556.^'  The  Company  consisted  of  97  persons  who  had  the  sole 
authority  to  practice  “the  art  of  printing.” 

Another  attempt  to  diminish  “the  excessive  multitudes  of  printers”  was  undertaken 
in  1585,  when  the  Star  Chamber  issued  an  ordinance  prohibiting  printing  outside  of 


'*  See  Manners  v.  Blair,  3 Bligh  402  (1828),  quoted  in  EATON  DRONE,  A TREATISE  ON 
THE  Law  of  Property  in  Intellectual  Productions  in  Great  Britain  and  the 
United  States,  Boston:  Little,  Brown  & Co.,  1 879,  at  64. 

” Ann  Monottii,  Nature  and  Basis  of  Crown  Copyright  in  Official  Publications,  14  (9) 
EIPR  305  (1992). 

See  Drone,  supra  note  18,  at  56-58,  and  John  Feather,  Authors,  Publishers  and 
Politicians,  iO  (12) mm  371  iinS) 

Id.  at  56. 
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London.^^  Under  the  ordinance,  only  members  of  the  Stationers’  Company  had  the  right 
to  select  new  printers,  when  necessary,  “with  the  approbation  of  the  ecclesiastical 
commissioners.”  The  ordinance  also  prohibited  the  printing  of  “any  book,  matter,  or  thing 
whatsoever,  until  it  shall  have  been  first  seen,  perused,  and  allowed  by  the  Archbishop  of 
Canterbury  or  Bishop  of  London.” 

Even  after  abolition  of  the  Star  Chamber  in  1641,  the  censorship  of  the  press  did 
not  end.  In  1643,  1647,  1649,  and  1652  the  Parliament  passed  ordinances  against  “false, 
forged,  scandalous,  seditious,  libelous,  and  unlicensed  papers,  pamphlets,  and  books” 
published  “to  the  great  defamation  of  religion  and  government.”^'*  One  of  the  most 
notorious  censoring  laws  was  the  Licensing  Act  of  1662  that  was  in  effect  for  almost  32 
years.  The  Licensing  Act  that  required  prior  approval  and  licensing  of  all  published 
matter,  was  also  considered  one  of  the  first  laws  recognizing  the  rights  of  authors  in  their 
property.^^  Specifically,  it  prohibited  any  person  fi-om  printing  or  importing,  without  the 
consent  of  the  owner,  any  book  which  any  person  had  the  sole  right  to  print,  by  virtue  of 
the  royal  letters  patent,  or  “by  force  or  virtue  of  any  entry  ...  in  the  register  books  of  the 
said  Company  of  Stationers.”^^  The  entry  in  the  register  book  of  the  Stationers’ 
Company-called  “a  copy”-was  the  origin  of  the  word  “copyright,”  literally,  a right  to  a 
copy.  However,  it  is  not  until  enactment  of  the  Statute  of  Anne  in  1710,  that  copyright 


^^Id. 

2'*  Id.  at  57. 

at  57^ 


Id.  at  59. 
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became  a separate  body  of  law.  Up  until  then,  “the  primary  and  chief  objective”  of  the 
Crown  in  regulating  Uterary  property  was  “the  suppression  of  all  writings  obnoxious  to 
the  government  or  the  church.”^’ 

It  is  curious  that,  even  though  prevention  of  religious  heresy  was  one  of  the  key 
driving  forces  behind  printing  regulations  in  the  lb***  and  17*  centuries,  none  of  the 
judicial  opinions  of  that  time  appear  to  cite  it  as  a legal  reason  for  upholding  the  Crown’s 
exclusive  printing  rights.  For  instance,  none  of  the  courts  said  that  the  Crown’s  exclusive 
printing  rights  arose  out  of  the  duty  of  the  king  to  preserve  political  order  by  suppressing 
heretical  and  seditious  pamphlets.  Instead,  courts  repeatedly  based  their  decisions  on  the 
Crown’s  property  interests  in  the  ancient  duty  of  the  king  to  promulgate  laws,  while 
ensuring  their  authenticity.  Yet,  the  history  of  the  Crown’s  control  over  printing  is 
inseparable  from  the  history  of  censorship  in  England. 

Common  Law  on  the  Crown’s  Exclusive  Rights  in  Official  Legal  Texts 
In  1666,  the  House  of  Lords  upheld  the  prerogative  right  of  the  Crown  to  print  law 
books.  \n  Atkins  v.  Stationers’  Company,  Colonel  Atkins  obtained  an  injunction 
preventing  members  of  the  Stationers’  Company  from  printing  Roll ’s  Abridgment-a. 
collection  of  judicial  decisions.^*  Atkins  was  the  holder  of  the  royal  patent  for  the  “sole 
printing  of  all  books  touching  or  concerning  the  common  law  of  England.”  The  patent, 
originally  granted  to  John  Moore,  came  into  Atkin’s  possession  when  he  married 
Moore’s  daughter.  Atkins  asserted  validity  of  the  royal  patent  on  the  ground  that  laws 
belonged  to  the  king  because  he  paid  the  judges  who  pronounced  the  law. 

Id.  at  55-56. 

The  Stationers  v.  The  Patentees  about  the  Printing  of  Roll’s  Abridgment,  Carter  89 
(1666). 
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The  Stationers’  Company,  on  the  other  hand,  argued  that  the  royal  patent  for 
exclusive  printing  of  all  common  law  books  should  be  declared  void  because  it  created 
monopoly  in  restraint  of  trade.  In  particular,  the  Company  claimed  that  enforcement  of 
the  royal  patent  may  increase  the  prices  of  law  books;  . . for  if  the  patentee  shall  have  a 
power  to  restrain  others  from  printing,  he  may  advance  the  rates  of  books  as  he 
pleases.”^^  The  Company  used  an  example  of  another  book  {Wingate ’s  Abridgment)  that, 
prior  to  enforcement  of  the  patentee’s  rights,  cost  four  shillings.  The  price  of  that  book 
rose  to  six  shillings  at  the  time  of  trial.  In  addition,  printers  claimed  that,  without 
competition,  patentees  would  have  no  incentive  to  print  high-quality  books. 

The  Stationers’  Company  also  claimed  that  enforcement  of  the  royal  patent  in 
printing  would  be  inconsistent  with  the  statutory  requirement  that  all  books  should  be 
licensed  before  publication.  The  Company  reasoned  that,  since  the  terms  of  the  royal 
patent  do  not  include  the  licensing  requirement,  patentees  would  be  free  to  by-pass 
government  censors,  in  direct  contradiction  with  the  licensing  law:  “. . . if  the  patentee 
should  enjoy  this  privilege  [royal  patent],  he  will  take  his  liberty  and  print  what  books  he 
pleases,  without  being  liable  to  the  order  and  direction  of  the  late  [Licensing]  Act . . . and 
so  make  the  Act  illusory  and  of  no  effect.”  However,  in  the  Atkins  case,  the  House  of  the 
Lords  upheld  the  royal  printing  parent  on  the  basis  of  the  king’s  property  rights.  “The 
salaries  of  the  judges  are  paid  by  the  king,  and  the  reporters  in  aU  courts  at  Westminster 
were  paid  by  the  king  formerly,”  the  House  of  Lords  stated. 


This  argument  was  particularly  poignant  at  the  time,  when  many  law  books  were  burnt 
by  the  recent  fire  in  London.  The  Case  of  the  Booksellers  and  Printers  Stated;  with 
Answers  to  the  Objections  of  the  Patentee',  reproduced  in  The  English  Book  Trade: 
1660-1853. 
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In  1672,  the  House  of  Lords  once  again  affirmed  the  king’s  prerogative  right  to 
print  law  books  in  Roper  v.  Streater?^  Roper  sought  to  enjoin  Streater  from  copying  and 
printing  several  volumes  o^Croke  ’s  Reports,  a collection  of  judicial  decisions.  Roper 
came  into  possession  of  volumes  by  buying  them  from  the  executors  of  Justice  Croke’s 
estate.  However,  Streater  claimed  that,  as  a holder  of  the  royal  patent  for  printing  all 
books  “touching  or  concerning  the  common  or  statute  law,”  he  had  a right  to  copy  the 
volumes  printed  by  Roper.  The  lower  court  held  the  royal  patent  invalid  because:  the 
patent  tended  to  create  monopoly  in  restraint  of  book  trade,  it  was  difiScult  to  ascertain 
exactly  what  books  the  patent  covered,  and  there  was  no  adequate  remedy  “in  the  way  of 
redress  in  case  of  abuses  by  unskilfulness,  selling  dear,  printing  Ul,  etc. 

On  appeal,  the  House  of  Lords  reversed  the  lower  court’s  judgment,  reinstating 
validity  of  the  royal  patent.  The  Lords  held  that  the  royal  prerogative  to  grant  letters 
patents  had  always  been  allowed— which,  according  to  Bacon,  was  a strong  argument  in 
favor  of  the  prerogative.  In  addition,  the  Lords  upheld  the  royal  prerogative  on  the  ground 
that  the  printing  of  law  books  “concerned  the  state”  and  was  a “matter  of  public  care,” 
and  that  judges  were  servants  of  the  king.  The  Lords  also  stated  that,  contrary  to  the 
lower  court’s  belief,  adequate  common  law  remedies  did  exist  for  abuses  of  royal  patents, 
and  the  Crown  could  always  repeal  the  patent  it  granted. 

Almost  a century  later,  in  1758,  the  court  of  King’s  Bench  upheld  the  king’s 
prerogative  right  to  print  acts  of  parliament.  In  Baskett  v.  University  of  Cambridge,  the 
King’s  printer,  John  Baskett,  sought  to  enjoin  the  University  of  Cambridge  from  printing 


Roper  V.  Streater,  Skin.  234  (1672). 
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and  selling  an  abridgment  of  parliamentary  aets  relating  to  the  excise  on  beer.^’  Both 
parties  held  letters  patents  vesting  them  with  the  right  to  print  acts  of  parliament.  The 
court  held  that  both  royal  patents  were  valid  because  the  king  held  “especial  copyrights” 
in  official  printed  texts,  including  acts  of  parliament  and  religious  books.  The  court 
resolved  the  seeming  controversy  in  the  case  by  ruling  that  the  King’s  printer  and  the 
university  had  concurrent  authority  to  print  acts  of  parliament,  subject  to  terms  of  their 
respective  patents. 

In  1781,  the  House  of  Lords  relied  on  Baskett  to  affirm  the  “clear  and  undoubted” 
right  of  the  Crown  to  print  acts  of  parliament  and  religious  books.  In  Eyre  v.  Carnan,  the 
holders  of  the  office  of  the  King’s  printer,  Charles  Eyre  and  William  Strahan,  sought  to 
restrain  Thomas  Carnan  from  printing  a form  of  prayer  ordered  by  the  king  to  be  read  in 
all  churches.^^  In  his  defense,  Carnan  challenged  the  validity  of  royal  printing  patents.  In 
particular,  Carnan  claimed  that,  because  property  rights  can  no  longer  serve  as  the  basis 
of  the  royal  prerogative  in  printing,  the  prerogative  itself  should  be  abolished. 

In  delivering  the  judgment,  the  Lord  Chief  Baron  Skinner  stated  that  the  royal 
prerogative  to  print  legal  and  religious  books  rested  on  the  grounds  of  a long-term 
custom,  judicial  precedent,  and  public  convenience.  Lord  Skinner  stressed  that  the  king- 
as  executive  magistrate  and  the  supreme  head  of  the  church-always  had  the  duty  “to 
promulgate  to  the  people  all  those  civil  and  religious  ordinances  which  were  to  be  the 
rule  of  their  civil  and  religious  obedience.”  The  duty  to  promulgate  laws  carried  with  it 
the  corresponding  duty  to  ensure  authenticity  and  accuracy  of  legal  and  religious  books. 

Basketfv.  University  of  CumlHidge,  2 Burr.  661  (1758). 

Eyre  v.  Carnan,  5 Bac.  Abr.  Prerog.  F.  5 (1781). 
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Lord  Skinner  considered  the  Crown’s  duty  “to  ftimish  the  people  with  the  authentic  text 
of  their  ordinances”  to  be  “a  very  obvious  and  reasonable  extent”  of  the  king’s  legislative 
power.  He  supported  his  conclusion  by  pointing  out  that,  under  the  rules  of  evidence,  the 
acts  of  parliament  printed  by  the  King’s  printer  were  “deemed  authentic  and  read  into 
evidence  as  such.” 

Lord  Skinner  further  held  that  the  royal  prerogative  constituted  monopoly  that 
rested  “upon  very  special  grounds  of  necessity  and  public  utility.”  He  explained  that  the 
exclusive  right  to  print  legal  and  reUgious  books  implied  “an  obligation  to  exercise  that 
right  in  such  a manner  as  to  answer  the  purpose  for  which  it  was  given”-to  publish  as 
many  books  as  the  public  required  and  to  ensure  the  books’  quality. 

The  overview  of  early  Enghsh  common  law  demonstrates  that  courts  upheld  exclusive 
rights  of  the  Crown  in  law  books  on  various  grounds,  including  property  rights  and  the 
royal  prerogative.  However,  the  Crown’s  exclusive  right  to  print  official  documents  was 
challenged  again  in  the  1 9*  century. 


CHAPTER  3 

CROWN  COPYRIGHT  IN  THE  PERIOD  OF  1880S  -1950S 
Memorandum  and  the  Treasury  Minute  of  1887 
Private  publishers  started  challenging  Crown  copyright  in  ofiScial  publications  in 
the  late  19*^  century.  For  instance,  in  1886,  Edinburgh  publisher  Blackwood  questioned 
the  Crown’s  exclusive  rights  in  reports  of  the  Historical  Manuscript  Commission.  In  a 
letter  dated  26  April  1886,  the  pubhsher  informed  the  Secretary  of  Royal  Commission  on 
Historical  Manuscripts  that,  since  1848,  his  firm  had  held  the  Royal  License  to  reprint 
official  government  publications  including  Commission’s  reports.’  In  any  event, 
Blackwood  argued,  private  repubhcation  of  commission’s  reports  was  in  line  with  a 
practice  of  waiving  copyright  in  parliamentary  publications.  The  letter  stated,  “We 
presume  we  are  entitled  to  do  so  [to  reprint  reports]  both  from  the  terms  of  our  License 
and  from  the  practice  which,  we  believe,  has  been  hitherto  followed  of  waiving  questions 
of  copyright  in  the  case  of  reports  presented  to  the  Parliament.” 

The  Commission  sought  advice  of  the  Stationery  Office  on  whether  Blackwood 
could  legally  reprint  Commission’s  papers  and  how  private  republication  would  affect 
official  sales.^  In  June  1886,  the  Stationery  Office  replied  that  the  government  usually  did 

' Letter  from  Mr.  Blackwood  to  the  Secretary  of  Royal  Commission  on  Historical 
Manuscripts,  STAT  14/3039  (April  26,  1886). 

Ud. 

^ Letter  from  the  Royal  Commission  on  Historical  Manuscripts  to  the  Stationery  Office, 
STAT  14/3039  (May  3,  1886). 
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not  object  to  reproduction  of  extracts  from  its  publications  because  it  was  “in  the  public 
interest  that  all  matter  published  by  the  Government  should  be  as  widely  difiused  as 
possible.”^  However,  the  Stationery  Office  cautioned  against  private  repubhcation  of 
government  documents  in  full.  The  reply  stressed  that  it  would  not  be  “safe  to  give  any 
general  authority  which  might  be  construed  as  implying  that  the  Government  does  not 
attach  any  importance  to  its  copyright.”^  The  government  also  thought  that  such 
republication  could  negatively  affect  official  sales  of  the  reports.^  Subsequently, 
Blackwood’s  apphcation  was  denied. 

The  Historical  Manuscripts  Commission  was  not  the  only  government  department 
struggling  with  questions  of  copyright  in  the  1 880s.  For  instance,  the  War  Office  sought 
to  stop  private  pubhcation  of  its  mihtary  instructions;  the  Patent  Office  objected  to 
private  republication  of  information  from  its  Trade  Marks  Journal,  and  the  Agricultural 
Department  wanted  to  secure  its  exclusive  rights  in  illustrations  of  reports  on  insects 
injurious  to  hop  plants.’  In  July  1886,  the  Treasury  Chambers  sought  advice  of  the 


''  Letter  from  the  Stationery  Office  to  the  Royal  Commission  on  Historical  Manuscripts, 
STAT  14/3039  (June  1886). 

Md. 

® “1  am  directed  to  acquaint  you  that  looking  to  the  very  low  price  at  which  these  Reports 
are  sold  to  the  public.  My  Lords  are  of  opinion  that  there  is  no  sufficient  reason  to 
warrant  them  in  directing  comphance  with  the  request  made,  as  there  can  be  httle  doubt 
that  the  effect  of  a reprint  would  affect  more  or  less  injuriously  the  sale  of  the  Command 
Papers.”  Letter  of  G.  Barrington  of  Treasury  Chambers  to  the  Controller  of  the  Stationery 
Office  declining  to  permit  Mr.  Blackwood  of  Edinburgh  to  republish  the  Scottish  portion 
of  the  Reports  of  the  Historical  Manuscripts  Commission,  STAT  14/3039  (Oct.  1,  1886). 

’ See  William  Cox,  Memorandum  on  Crown  Copyright,  London:  Her  Majesty’s 
Stationery  Office,  1961,  at  6.  See  also  letter  from  the  Treasury  Chambers  to  HMSO 
questioning  “the  pubhcation  in  certain  journals  of  the  illustrations  of  Mr.  Whitehead’s 
Reports  to  the  Agricultural  Department,  in  regard  to  insects  injurious  to  Hop  Plants.” 
STAT  14/3039  (July  22,  1886). 
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Stationery  OfiBce  on  how  “to  prevent  the  reproduction  by  private  persons  of  information 
which  the  government  has  published  for  general  use.”*  The  Stationery  OfiBce  referred  the 
question  to  the  Crown’s  Law  Ofificers-Attomey-General  Sir  Richard  E.  Webster  and 
Solicitor-Generals  Sirs  Horace  Davey  and  Edward  Clarke-who  rendered  their  opinion  in 
September  1886.^ 

The  Crown’s  Law  Officers  were  of  the  opinion  that,  for  copyright  purposes,  no 
difference  existed  between  government  and  private  publications.'*^  In  both  cases,  the 
property  remained  in  the  author  subject  to  provisions  of  existing  copyright  statutes.  Law 
Officers  further  advised  that,  to  reserve  copyright  to  the  government,  authors  should 
assign  rights  to  their  employer-a  government  representative-and  that  in  such  cases,  “care 
should  be  taken  to  give  the  fullest  notice,  on  the  face  of  the  publication,  that  the  copyright 
is  reserved.” 

Following  the  Law  Officers’  recommendations,  the  Treasury  instructed  the 

Stationery  Office  to  publish  a notice  in  newspapers  about  the  government’s  intent  to 

enforce  copyright  in  its  publications."  On  November  23,  1886  Controller  of  the 

Stationery  OfiBce,  Digby  Pigott,  published  the  following  notice  in  the  London  Gazette: 

Printers  and  Publishers  are  reminded  that  any  one  reprinting  without  due 
authority  matter,  which  has  appeared  in  any  Government  publication,  renders 


* See  Letter  from  the  Treasury  Chambers  to  HMSO,  STAT  12/2/9:  Copyright  in 
Government  Publications  (July  22,  1 886). 

® See  Letter  from  Mr.  G.  Barrington,  Treasury  Chambers,  to  HMSO  Controller,  STAT 
12/2/9  (Sept.  29,  1886). 

^°Id. 

" Jd.  “The  question  ofthe  existence  of  Government  copyright Jn  its  own  publications 
having  thus  been  settled  in  the  affirmative.  Their  Lordships  desire  that  you  will  cause  a 
notice  to  be  published  in  the  newspapers.” 
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himself  liable  to  the  same  penalties  as  those  which  he  might,  under  like^ 
circumstances,  have  incurred  had  the  Copyright  been  in  private  hands. 

This  notice  drew  harsh  criticism  from  newspapers  and  their  readers  in  England.  A 

leading  article  in  the  London’s  Saturday  Review  criticized  the  government’s  copyright 

claims  on  the  ground  that  many  government  publications  had  multiple  authors.  The  paper 

rhetorically  asked: 

Who  is  the  author  of  a statute?  Is  it  the  draftsmen?  or  the  mover  of  the  second 
reading?  or  the  member  who  has  carried  most  amendments?  or  “the  Queen’s  most 
excellent  Majesty,  by  and  with  the  advice  of  the  Lords  Spiritual,  the  Lords 
Temporal  and  Commons  in  Parliament  assembled”? 

According  to  the  article,  the  idea  of  enforcing  copyright  in  government  publications 
was  “monstrous,”  because  it  would  penalize  newspapers  and  authors  of  legal  textbooks 


who  cite  statutes  and  government  dispatches.  “For,  according  to  Mr.  Pigott’s  contention, 
a volume  of  statutes  is,  for  legal  purposes,  like  a volume  of  poems,  and  to  quote  a whole 
poem  without  permission  is  undoubtedly  a breach  of  copyright,”  the  paper  wrote.  In 
addition,  the  authors  argued  that  no  copyright  should  subsist  in  government  publications 
because  they  are  “prepared  by  public  servants  and  printed  at  the  public  expense.” 

The  same  argument  against  copyright  in  government  publications  appeared  in  a 
letter  published  by  the  Standard)^  Its  author,  who  described  himself  as  a barrister  and  a 
former  member  of  the  Copyright  Commission,  stressed  that  government  documents  are 
printed  “at  the  expense  of  the  public  for  the  benefit  of  the  public”  and  that  their  authors 


Digby  Pigott,  Copyright  in  Government  Publications,  The  London  Gazette,  Nov.  23, 
1886,  at  5688. 

What  does  Mr.  Pigott  Mean?  The  Saturday  REvmw,  Dec.  4,  1 886. 

Letter  to  the  Editor,  The  Sta>jdard,  Nov.  25,  1886. 
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are  public  servants.  Therefore,  he  reasoned,  government  documents  should  belong  to 
those  who  pay  for  them-the  public. 

Another  letter  published  by  the  Standard  came  from  “a  Worker”  who  called  Mr. 
Pigott’s  notice  “puzzling.”'^  The  author  was  concerned  that  copyright  in  government 
documents  would  limit  their  pubhcation  to  the  official  periodical,  the  London  Gazette. 

The  Gazette,  he  wrote,  did  not  have  wide  circulation,  tended  to  be  pricey,  and  was  poorly 
formatted.  The  letter  stated,  “Surely,  if  every  person  who  requires  to  know  how 
Government  regulations  and  orders  affect  him  must  be  a subscriber  to  the  Gazette,  the 
price  will  need  to  be  greatly  reduced,  and  the  present  discreditable  way  of  sending  out  the 
paper,  with  the  numerous  pages  all  higgledy-piggledy,  must  be  discontinued.”” 

In  response,  the  Stationery  Office  tried  to  assure  the  London  and  provincial  press 
that  it  would  not  prohibit  reprinting  of  extracts  from  parliamentary  papers  by  the  popular 
periodical  press.'*  However,  the  government  still  intended  to  keep  under  control 
publication  of  official  documents  such  as  military  manuals  and  ordinance  maps.  Because 
their  unauthorized  reproduction  continued,  the  Stationery  Office  came  to  conclusion  that 
a more  detailed  explanation  of  the  government  copyright  pohcy  was  due.'^ 

According  to  WilUam  Cox,  who  was  a deputy  controller  in  the  1950s,  private 
papers  of  the  Stationery  Office  contain  a memorandum  dated  February  1887  that  for  the 

Letter  to  the  Editor,  The  Standard,  Nov.  25,  1886. 

” “Very  few  people  can  afford  to  take  in  the  Gazette  regularly,  or  to  waste  the  time 
necessary  for  first  arranging  its  pages  consecutively,  and  afterwards  wading  through  it. 
Id. 

See  Wn  T .IAM  Cox.  MEMORANDUM  ON  CROWN  COPYRIGHT,  London:  HMSO,  1961,  at 
7. 

'^Id. 
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first  time  outlined  government  copyright  policy.^^  The  memorandum  divided  aU 
government  publications  into  nine  classes,  recommending  a specific  copyright  policy  for 
each  class.  The  first  five  classes  included  papers  of  various  government  entities:  (1) 
reports  of  select  parliamentary  committees,  (2)  reports  and  papers  required  by  statute  to 
be  laid  before  Parliament,  (3)  reports  and  papers  laid  before  Parliament  by  command,  (4) 
reports  of  royal  commissions  (which  were  established  on  a case-by-case  basis  to  address 
specific  problems),  and  (5)  reports  of  consuls  and  secretaries  of  legations.  The 
memorandum  suggested  that  government  should  facilitate  distribution  of  the  above 
documents  by  waiving  the  Crown’s  exclusive  reproduction  rights.  At  the  same  time,  the 
memorandum  continued,  the  government  should  be  able  to  prevent  “premature  or 
surreptitious”  publication  of  official  reports. 

The  Acts  of  Parliament  and  Official  Books,  including  the  Queen’s  Regulations  for 
the  Army  and  the  Foreign  Office  Lists,  comprised  respectively  the  sbcth  and  seventh 
classes  of  government  works.  According  to  the  memorandum,  no  copyright  existed  in  the 
text  of  individual  Acts  or  Official  Books,  but  the  government  could  claim  exclusive  rights 
in  their  compilations.  In  addition,  the  memorandum  proposed  to  introduce  legislation 
enabling  the  government  to  restrain  publication  of  any  official  book  or  docximent  “which 
is  issued  in  such  a form  as  to  mislead  persons  into  thinking  it  an  official  document.” 

The  eighth  and  ninth  classes  of  government  publications  were  comprised  of 
charts/ordinance  maps  and  literary/quasi-literary  works  (State  Trials  and  the  Board  of 
Trade  Journal  were  examples  of  quasi-literary  works).  The  memorandum  stated  that,  “no 
doubt,  the  Government  should  be  in  the  same  position  as  any  private  publisher”  in  respect 


^Id. 
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of  the  last  two  classes  of  works.  To  better  protect  its  proprietary  interests,  the  government 
should  place  on  every  publication  in  which  it  chooses  to  claim  copyright,  a notice  to  the 
effect  that  copyright  and  all  other  rights  are  reserved,  stated  the  memorandum. 

The  main  provisions  of  the  memorandum  were  incorporated  into  the  Treasury 
Minute  of  August  1 887-a  governmental  regulation  explaining  the  terms  of  Crown 
copyright  in  oflhcial  publications.^'  The  Treasury  Minute  defined  government 
publications  as  documents  composed  by  a servant  or  employee  of  the  Crown  “in  the 
course  of  his  duty  for  which  he  is  paid.”^^  The  Minute  further  explained  that  government 
issues  two  kinds  of  publications:  works  of  general  interest  “published  for  the  information 
of  the  public  and  for  public  use,”  and  works  of  interest  to  only  few  persons,  which  are 
published  nonetheless  “for  the  purpose  of  promoting  literature  and  science.”  The  latter 
are  published  at  considerable  cost,  and  if  the  government  were  to  distribute  them  fi-ee  of 
charge  or  to  allow  cheap  private  reproduction  of  their  most  interesting  parts,  the  general 
burden  of  subsidizing  such  specialized  publications  would  fall  on  the  country’s  taxpayers. 
In  particular,  the  Minute  stated:  “If  the  reproduction  of  them  [specialized  pubhcations],  or 
of  the  most  popular  portions  of  them,  by  private  publishers,  is  permitted,  the  private 
publisher  wiU  be  able  to  put  into  his  own  pocket  the  profits  of  the  work,  which  ought  to 
go  in  relief  of  the  general  public,  the  taxpayers.” 

In  addition,  the  Treasury  Minute  compressed  classes  of  government  publications 
fi-om  nine  to  seven,  without  any  substantive  change,  since  only  the  last  two  classes- 
ordinance  maps/  charts  and  literary/quasi-Uterary  works-were  deemed  suitable  for 

2'  See  Treasury  Mintjte  on  Copyright  dm  Government  Publications  (Aug.  3 1 , 
1887). 

^Id. 
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copyright  enforcement.  It  stated  that  reproduction  of  parliamentary  reports  and  papers, 
with  the  exception  of  command  papers,  “should  not  be  restricted  in  any  form  whatever.” 
The  Minute  stated  that  government  should  reserve  the  right  to  claim  copyright  in 
command  papers,  because  some  of  them-for  instance,  reports  of  the  Historical 
Manuscript  Commission  and  the  Agricultural  Department-have  quasi-literary  or 
scientific  nature.  The  Minute  also  re-iterated  governmental  policy  of  permitting 
reproduction  of  the  Acts  of  Parliament  and  Official  Books,  as  long  as  neither  purported  to 
be  published  by  the  government  authority.  In  conclusion,  the  Minute  instructed  the 
Stationery  Office  to  publish  the  Acts  of  Parliament  and  other  official  publications  “as 
cheaply  as  practicable.” 

The  publication  of  the  Treasury  Minute  of  1 887  became  the  &st  step  on  the  way 
toward  formulating  consistent  government  policy  regarding  copyright  in  official 
publications.  But  the  Minute  did  not  provide  a statutory  foundation  for  government 
copyright.  Even  prior  to  the  Minute’s  publication,  the  Controller  of  the  Stationery  Office, 
Digby  Pigott,  argued  that,  without  special  legislation,  the  government  could  not  protect 
effectively  its  copyrights.^^  Pigott  suggested  that  such  special  legislation  should  vest  all 
government  copyrights  in  the  Controller  of  the  Stationery  Office,  who  also  should  serve 
as  the  Queen’s  printer.^" 

Piggot’s  wishes  came  true  when,  about  two  months  after  the  Treasury  Minute’s 
publication,  the  Treasury  Chamber  decided  to  give  him  assignment  of  all  government 

^ See  Memorandum  of  Digby  Pigott,  HMSO  Controller  (March  29,  1887). 

Id.  “In  mder  to  keep  under  the  control  of  the  Government  the  exclusive  right  of 
pubUshing  in  an  official  form,  i.e.  as  ‘by  authority,’  Acts  of  Parliament,  the  Law  Offices 
suggest  that  the  Queen  should  be  prayed  to  grant  to  the  Controller  a Patent  to  act  as 
Queen’s  Printer  for  this  purpose.” 
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copyrights.^^  Under  the  terms  of  assignment,  Piggot  could  decide  which  government 

publications  will  bear  a copyright  notice,  provided  he  would  consult  the  Board  of  Trade 

in  case  there  was  any  doubt.  In  October  1888,  the  Queen  also  appointed  Piggot  “to  be 

Printer  to  Her  Majesty,  during  pleasure,  of  all  Acts  of  Parliament,  and  to  exercise  aU 

rights  and  privileges  in  connection  with  Copyright  the  property  of  Her  Majesty.” 

Copyright  Policy  Under  the  Treasury  Minute  of  1887 

In  1 889,  Piggot  issued  a memorandum  outlining  the  way  he  proposed  to 

administer  Crown  copyright.^’  He  suggested  that  the  Stationery  OfiSce  should  refer  all 

reproduction  requests  to  individual  government  departments.  He  also  stated  that 

departments  should  permit  private  reproductions  of  their  materials  subject  to  a wntten 

disclaimer  acknowledging  official  source  of  the  materials.  Still,  many  private  publishers 

did  not  follow  the  established  procedure-nautical  almanacs,  agricultural  reports,  and 

• • 28 

educational  materials  were  often  published  without  government  permission. 

One  of  the  problems  faced  by  the  Stationery  Office  at  the  turn  of  the  century  was 
the  unauthorized  reproduction  of  ordnance  survey  maps  by  realtors.  To  resolve  this 
problem,  in  August  1901,  the  Stationery  Office  placed  a notice  in  the  London  and  Dublin 
Gazettes  warning  publishers  against  “making  use  of  Ordnance  Survey  maps  in  such 


“ “I  am  glad  to  inform  you  that  they  [the  Lords’  Commissioners  of  Her  Majesty’s 
Treasury]  are  instructing  their  Solicitor  to  prepare  an  assignment  to  you  of  all  copyrights 
of  the  Crown  with  all  profits  of  the  same,  and  when  the  Deed  is  ready,  they  will  ftimish 
you  with  instructions  as  to  your  action  under  it.”  Letter  fi'om  W.  Jackson,  the  Treasury,  to 
D.  Pigott,  HMSO  ControUer.  STAT  12/36/1  (Nov.  9,  1887). 

The  Times,  Oct.  27, 1888,  page  14,  col.  A. 

See  William  Cox,  Memorandum  on  Crown  Copyright,  London:  HMSO,  1961,  at 
9. 


^ Id.  at  10. 
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manner  as  to  infringe  the  copyright  therein.”^^  The  Stationery  Office  also  stated  that 
privately  reproduced  maps  should  not  purport  to  be  published  under  authority  of  the 
Ordnance  Survey  Department.  Two  years  later,  in  March  1903,  The  Law  Times  repeated 
the  warning:  “The  notion  seems  to  have  got  abroad  that  the  Ordnance  Survey  Maps  are  a 
sort  of  public  property  which  anyone  is  at  liberty  to  reproduce  and  make  use  of.  As  a 
matter  of  fact,  the  copyright  in  them  is  vested  in  the  Crown,  and,  in  strictness,  they  may 
not  be  used  without  the  special  permissions  of  the  Controller  of  the  Stationery  Office,” 

30 

wrote  an  unidentified  author  in  The  Law  Times. 

To  put  the  government  copyright  policy  on  firm  footing,  the  Treasury  Chambers 
sought  codification  of  the  Crown’s  right  to  enforce  copyright  in  government  publications. 

Copyright  Act  of  1911 

In  November  1908,  the  United  Kingdom  jointed  the  Berne  Convention  for 
Protection  of  Literary  and  Artistic  Property.  However,  before  ratifying  the  new 
international  agreement,  the  United  Kingdom  had  to  make  changes  in  its  domestic 
copyright  laws.  In  1909,  a parliamentary  committee  recommended  specific  changes  to  the 
British  copyright  law.^‘  In  particular,  the  committee  emphasized  the  need  for 
consolidation  of  U.K.’s  copyright  laws  that  were  characterized  as  generally  “obscure  and 
ill-expressed.” 


” Copyright  in  Ordnance  Survey  Maps,  The  LONDON  GAZETTE,  THE  DUBLIN  GAZETTE, 
Aug.  30,  1901. 

^ See  The  Law  Times,  March  28,  1903. 


Report  of  the  Committee  on  the  Law  of  Copyright,  Presented  to  both  Houses  of 
Parliament  by  Command  of  His  Majesty,  Cd.  4976,  London:  HMSO,  1909,  at  29. 
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In  July  1910,  following  committee’s  recommendations,  the  government  presented 
to  the  House  of  Commons  a bill  to  amend  and  consolidate  the  laws  relating  to  copyright 
(Bill  282).  The  bill  extended  the  copyright  term  from  42  years  from  the  date  of 
publication  (or  life  of  author  plus  seven  years)  to  the  life  of  author  plus  50  years.  It  also 
extended  copyright  protection  to  works  of  architecture,  mechanical  instrument  records, 
and  cinematographic  films.  In  addition,  the  bill  laid  foundation  of  a uniform  copyright 
system  throughout  the  British  Empire. 

One  of  the  key  objects  of  the  bill  was  providing  a statutory  basis  for  copyright 
laws,  thus,  abrogating  common  law  rights  relating  to  copyright.^^  When  commenting  on 
this  provision  in  191 1,  the  Solicitor-General  Sir  John  Simon  said,  “One  of  the  merits  of 
the  bill  is  that  it  removes  judge-made  law,  the  common  law  of  the  land,  from  copyright 
altogether,  and  provides  that  this  bill  and  nothing  but  the  bill  will  contain  the  law  of 
copyright.”^^  The  bill  did  not  contain  any  provision  regarding  Crown  rights  in 
government  publications.  In  November  1910,  the  bill  was  withdrawn  from  parliamentary 
consideration,  without  explanation. 

At  the  beginning  of  the  next  parliamentary  session,  in  March  191 1,  the 
government  re-introduced  the  copyright  bill  in  the  House  of  Commons  (BOl  149).  From 
April  to  July,  it  was  discussed  in  one  of  the  House  Standing  Committees.^'*  During  a 

H.C.  Bill  282,  art.  32  (1910):  “No  person  shall  be  entitled  to  copyright  or  any  similar 
right  in  any  literary,  dramatic,  musical,  or  artistic  work  otherwise  than  xmder  and  in 
accordance  with  the  provisions  of  this  Act,  or  of  any  other  statutory  enactment  for  the 
time  being  in  force.” 

28  Parl.  Deb.,  H.C.  (5*  ser.)  1915  (1911). 

^ Minutes  of  the  Proceedings  of  the  Standing  Committee  A,  Parliamentary  Papers,  H.C. 
Paper  No.  223  (1911). 
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committee  discussion  on  July  1 1 , the  government  proposed  a new  clause  to  the  bill, 

granting  copyright  in  government  works  to  the  Crown.  The  committee  accepted  the  new 

clause  without  much  debate.  The  clause,  added  to  the  bill  as  Section  18,  provided  that: 

Without  prejudice  to  any  rights  or  privileges  of  the  Crown,  where  any  work  has, 
whether  before  or  after  the  commencement  of  this  Act,  been  prepared  or  pubhshed 
by  or  under  the  direction  or  control  of  His  Majesty  or  any  Government  department, 
the  copyright  in  the  work  shall,  subject  to  any  agreement  with  the  author,  belong  to 
His  Majesty,  and  in  such  case  shall  continue  for  a period  of  50  years  from  the  date 
of  the  &st  pubhcation  of  the  work.^^ 

In  other  words,  in  the  absence  of  any  agreement  to  the  contrary,  the  monarch 
would  retain  copyright  in  any  work  prepared  either  under  his  “direction  or  control”  or 
under  “the  direction  or  control”  of  any  government  department.  At  the  same  time,  the 
provision  on  copyright  in  government  publications  was  subject  to  a “fair  dealing” 
exception  that  allowed  unauthorized  reproduction  of  copyright  material  for  the  purpose  of 
“private  study,  research,  criticism,  or  newspaper  summary.”^^  The  fair  dealing  provision 
of  copyright  law  also  permitted  “the  reading  or  recitation  in  public  by  one  person  of  any 
reasonable  extract  fi'om  any  pubhshed  work.”  In  addition,  the  Standing  Committee 
adopted  a clause  aUowing  newspapers  to  publish,  without  authorization,  reports  of 

37 

pohtical  speeches  dehvered  in  pubhc. 


Copyright  Act  of  191 1,  1 & 2 Geo.  5,  Ch.  46,  §18. 

Copyright  Act  of  191 1,  1 & 2 Geo.  5,  Ch.  46,  §18,  art.  2 (i):  “The  follovsdng  acts  shall 
not  constitute  an  infringement  of  copyright:  (i)  Any  fair  dealing  with  any  work  for  the 
purposes  of  private  study,  research,  criticism,  review,  or  newspaper  summary.” 

” Copyright  Act  of  191 1,  1 & 2 Geo.  5,  Ch.  46,  §18,  art.  20:  Provision  as  to  Pohtical 
Speeches:  “Notwithstanding  anything  in  this  Act  it  shah  not  be  an  mfiingement  of 
copyright  in  an  address  of  a pohtical  nature  dehvered  at  a pubhc  meeting  to  publish 
report  thereof  in  a newspaper.” 
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Some  parliamentarians  believed  that  the  government  should  own  copyright  not 
only  in  government  pubhcations,  but  in  all  works  “sufficient  merit  or  value  to  the 
community.”  On  July  13,  Frederic  Barnes  proposed  to  amend  the  copyright  bill  to  allow 
the  government  to  acquire  copyright  in  any  private  work,  if  the  government  considers 
such  work  to  be  valuable  “to  the  community.”  Barnes  said  he  believed  that  by  owning 
copyright  in  private  works,  government  would  make  them  available  to  the  public  at  lower 
prices  than  private  pubhshers.^*  However,  the  Standing  Committee  rejected  the  Barnes’ 
amendment  without  specifying  the  reason  for  its  decision.  The  bill’s  provision  on 
copyright  in  government  works  was  not  discussed  during  the  debates  in  the  House  of 
Lords.  Without  changes,  it  became  law  after  the  Copyright  Act  received  royal  assent  on 
December  16,  1911. 

Shortly  thereafter,  the  Stationery  Office  asked  for  the  Treasury  Solicitor’s  help  in 
interpreting  the  new  Copyright  Act.^^  In  particular,  the  memorandum  questioned  who 
would  be  the  first  owner  of  copyright  in  works  prepared  by  government  employees,  and 
whether  it  was  necessary  to  publish  annual  notices  in  the  London  Gazette  “proclaiming 
existence”  of  government  copyright."^®  The  Treasury  SoUcitor’s  reply  stressed  that,  with 
the  passage  of  the  191 1 Copyright  Act,  Crown  copyright  became  a separate  statutory 
right  and  was  no  longer  merely  a part  of  general  copyright  law."*  Consequently,  the 
Crown  was  the  only  owner  of  copyright  in  all  works  prepared  by  government  employees 

H.C.  Jour.,  Vol.  166,  at  770  (July  13,  191 1). 

See  STAT  1213,61  \\  Copyright  Bill  - Crown  Copyright  in  Government  Pubhcations 
(1912). 

““  Memorandum  of  R.  Bailey,  HMSO  Controller,  STAT  12/36/1  (March  14,  1912). 

See  Cox,  supra  note  27,  at  10. 
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or  published  by  the  Stationery  Office.  Speaking  of  works  prepared  by  government 
employees,  the  Treasury  Solicitor  stated:  “The  actual  author  has  ceased  to  be  material  to 
the  question  [of  copyright  ownership]  unless  there  is  some  special  agreement  with 
him.”^^  The  Solicitor  also  suggested  that  the  government  should  make  it  clear  to  all 
employees  that,  unless  there  is  a special  agreement  to  the  contrary,  copyright  in  their 
works  belonged  to  the  Crown.  The  Treasury  Solicitor  also  stated  that  reports  of  Royal 
Commissions  and  parliamentary  Command  Papers  were  subject  to  Crown  copyright 
under  new  law.  At  the  same  time,  the  Treasury  Solicitor  rejected  the  suggestion  that 
existence  of  Crown  copyright  should  be  proclaimed  annually  in  the  London  Gazette. 
Instead,  he  wrote,  the  Controller  should  make  sure  that  all  publications,  in  which  the 
government  wanted  to  enforce  copyright,  were  bearing  a “Crown  copyright  reserved” 
notice. 

On  June  28,  1912,  the  department  of  Treasury  issued  a revised  statement  of 
government  copyright  policy.^^  The  Treasury  Minute  of  1912  re-iterated  the  policy  of 
permitting  “full  and  free  reproduction”  of  parliamentary  reports  and  papers,  government 
reports,  and  Acts  of  Parliament.  At  the  same  time,  it  affirmed  the  government’s  intention 
to  enforce  copyright  in  the  foUowing  publications:  official  books  (e.g..  King’s  regulations 
for  the  Army  or  Navy),  literary  or  quasi-literary  works  (e.g.,  the  State  Trials  and  the 
Board  of  Trade  Journal),  and  charts/ordinance  maps.  The  Minute  stressed  that,  “a 
considerable  and  increasing  number  of  Government  works”  fell  into  the  above  three 


Solicitor’s  Comments  on  Questions  Raised  by  the  Stationery  Office,  STAT  12/36/1 
(March  18,  1912). 

The  Treasury  Minute  of  1912  (June  28,  1912). 
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classes.  It  also  specified  that  all  such  works  should  bear  a “Crown  copyright  reserved” 
notice  on  their  title  page. 

There  is  some  evidence  that  government  agencies  started  copyrighting  more 
pubhcations  under  the  Treasury  Minute  of  1912,  than  they  used  to  do  before.  For 
instance,  the  Civil  Service  Commission  started  claiming  copyright  in  reprints  of  exam 
papers  and  abstracts  of  rules  and  regulations-the  materials  that  were  free  for  private 
eopying  prior  to  1912. 

Copyright  Policy  Under  the  Treasury  Minute  of  1912 

There  was  virtually  no  htigation  concerning  the  Crown  copyright  provision  of  the  191 1 
Copyright  Act  in  the  courts  on  the  territory  of  the  United  Kingdom.  The  only  published 
Enghsh  case  interpreting  language  of  the  Crown  copyright  provision  is  British 
Broadcasting  Corp.  v.  Wireless  League  Gazette  Publishing  Co. , decided  by  the 
Chancery  Division  in  March  1926.  In  this  case,  the  court  held  that  Crown  copyright  does 
not  exist  in  works  of  private  companies,  operating  under  governmental  hcenses  (such  as 
BBC,  National  Telephone  and  Telegraph  Exchange). 

It  is  possible  that  many  disputes  concerning  Crown  copyright  simply  did  not  reach 
the  courts  because  the  Stationery  Office  sought  to  resolve  copyright  questions  internally. 
Between  the  1920s  and  1950s,  the  Stationery  Office  addressed  multiple  questions 
regarding  Crown  copyright.  Some  of  them  concerned  the  subject  matter  of  Crown 
copyright-for  instance,  whether  Crown  copyright  subsists  in  unpublished  government 
documents  or  in  the  evidence  presented  before  governmental  commissions.  Others 
concerned  interpretation  of  the  Treasury  Minute— for  instance,  what  eonstitutes 


42  TLP  370  (Chancery  Division,  March  4,  1926) 
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“exceptional  circumstances”  under  which  the  Crown  would  claim  copyright  even  in  those 
materials  in  which  it  ordinarily  waived  it.  Yet  other  questions  were  more  of  a procedural 
character  - for  instance,  what  kind  of  acknowledgement  note  is  required  on  private 
reproductions  of  ofiBcial  documents.  Also,  the  Stationery  Office  had  to  decide  whether  it 
was  appropriate  to  use  copyright  to  keep  official  information  secret,  and  whether 
copyright  policy  should  differentiate  between  the  daily  press  and  the  trade  press. 

The  question,  what  constitutes  “exceptional  circumstances”  under  the  Treasury 
Minute  of  1912,  was  raised  in  1931,  when  the  legal  publisher  Butterworth  & Co.  sought 
to  reprint  excerpts  of  the  Highway  Code  in  legal  textbooks.'*^  The  Stationery  Office 
required  editors  of  legal  textbooks  to  obtain  permission  prior  to  reproduction  of  the 
Highway  Code,  to  pay  appropriate  copyright  fees,  and  to  publish  the  Code  “in  extenso,” 
i.e.  in  full.  Butterworth  argued  that  these  requirements  were  against  the  copyright  policy 
as  articulated  in  the  Treasury  Minute  of  1912.  First,  the  publishers  claimed  that  the 
Treasury  Minute  allowed  free  reproduction  of  those  papers  that  the  government  was 
statutorily  required  to  produce  (papers  required  by  law  “to  be  laid  before  Parliament”). 
The  Highway  Code,  the  publishers  argued,  was  just  such  a paper.  Second,  Butterworth 
claimed  that  it  was  unreasonable  to  require  editors  of  legal  textbooks  to  reproduce  the 
Code  in  full  including  its  illustrations  and  advice  to  parents  on  how  “to  teach  children 
road  sense.”^^ 

However,  the  Stationery  Office  found  a caveat  in  the  language  of  the  Treasury 
Minute  allowing  it  to  depart  from  the  general  copyright  policy  under  “exceptional 

Letter  from  Butterworth  & Co.  to  the  Treasury,  T 162/266  (May  29,  1931). 

^Id. 
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circumstances.”^^  The  Stationery  OflSce  claimed  that  the  Ministry  of  Transport  expressly 
requested  enforcement  Crown  copyright  in  the  Code  — in  part,  because  revenues  from 
official  sales  of  the  Code  accrued  to  the  Road  Fund.'**  Consequently,  the  Stationery 
Office  prohibited  altogether  reproduction  of  the  Highway  Code  for  purely  commercial  or 
advertising  purposes,  while  allowing  its  reprint  in  “general  works  of  reference  or 
textbooks”  under  specific  conditions.  The  Stationery  Office  also  claimed  that  the 
Ministry’s  requirement  to  reproduce  the  Code  in  full  was  a reasonable  precaution 
“against  garbled  versions.”  In  its  reply  to  Butterworth  publishers,  the  Stationery  Office 
wrote  that  it  saw  no  reason  for  modifying  its  copyright  policy  regarding  dissemination  of 
the  Highway  Code  and  that  “disabilities  imposed  upon  publishers”  were  not  “of  so 
serious  a character  as  your  letter  would  appear  to  suggest.”'*^ 

The  question  about  appropriate  acknowledgment  note  arose  in  1 940,  when 
Penguin  Books  sought  permission  of  the  Stationery  Office  to  publish  a volume  of 
abridged  parliamentary  debates.^**  The  Times  Educational  Supplement  later  praised  this 


" In  its  pertinent  part,  the  Minute  provided:  “The  rights  of  the  Crown  will  not,  however, 
lapse,  and  should  exceptional  circumstances  appear  to  justify  such  a course  it  will  be 
possible  to  assert  them.  In  such  a case,  the  Department  concerned  should  acquaint  the 
Controller  of  the  Stationery  Office  as  early  as  possible  of  the  special  circumstances  which 
render  it  desirable  to  depart  from  the  general  rule  permitting  full  and  free  reproduction  of 
works  in  these  categories,  and  the  Controller  will,  subject  to  the  direction  of  Their 
Lordships,  take  such  measures  as  may  seem  appropriate  to  enforce  the  right  of  the 
Crown.”  The  Treasury  Minute  of  1912  (June  28,  1912). 

Stationery  Office  Report,  T 162/266  (June  11,  1931). 

“.  . . the  policy  of  reserving  the  Crown’s  rights  in  publishing  the  Highway  Code  was 
adopted  only  after  full  consideration  of  all  the  relevant  factors  on  the  case...  My  Lords 
see  no  reason  for  modifying  that  policy  nor  can  they  agree  that  the  disabilities  imposed 
upon  publishers  are  of  so  serious  a character  as  your  letter  would  appear  to  suggest.” 
Letter  from  Sg.  R.R.  Scott  to  Butterworth  & Co.,  T 162/266  (June  26,  1931). 

^ See  STAT  14/62:  Parliamentary  Papers:  Penguin  Book  Ltd.  Hansard  (1940). 
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publication  (the  Penguin  Hansard)  as  a great  effort  “in  educating  the  nation  to  the  closer 
understanding  of  the  workings  of  democracy.”^'  The  paper  also  wrote  that  Penguin 
Hansard  would  afford  the  people  “an  opportunity  of  participating  in  the  day-to-day 
affairs  of  their  chosen  representatives.” 

In  May  1940,  the  Stationery  OfSce  granted  the  Penguin  Books  permission  to 
reproduce  extracts  of  parhamentary  debates  subject  to  the  following  restrictions:  that  the 
pubhshers  (1)  reproduce  the  extracts  verbatim  (-without  paraphrasing),  (2)  acknowledge 
the  source  of  the  extracts,  and  (3)  pubhsh  a disclaimer  stating  that  the  books  was 
published  with  permission  from  the  Stationery  OfSce.^^  Early  August  1940,  the  Penguin 
Books  printed  the  first  edition  of  Penguin  Hansard  with  a note  acknowledging  that  the 
book  was  pubUshed  “by  arrangement  with  Her  Majesty’s  Stationery  Office”  and  that  “the 
permission  of  the  Controller  of  the  Stationery  Office  has  been  obtained  for  this 
publication.”  Pubhc  sales  of  Penguin  Hansard  were  scheduled  to  begin  on  Monday 
morning,  August  5,  1940.  However,  on  Saturday,  just  two  days  before  the  book’s 
scheduled  release.  Controller  Harry  Crookshank  became  concerned  that  the  introductory 
note  seemed  to  imply  that  the  publication  was  “semi-official.” 

In  his  letter  to  the  chairman  of  the  Common’s  committee  on  Pubhcations  and 
Debate  Reports,  Francis  Fremantle,  Crookshank  wrote  that  Penguin’s  acknowledgement 
note  mistakenly  stated  the  Stationery  Office  gave  permission  for  “this  publication”  when. 

The  Times  Educational  Supplement,  Dec.  28, 1940. 

“ Letter  from  N.G.  Scorgie,  HMSO  Deputy  Controller,  to  Penguin  Books  Ltd.,  STAT 
14/62  (May  10,  1940). 

Letter  of  Harry  Crookshank,  HMSO  Controller,  to  Sir  Francis  Fremantle,  Chairman  of 
the  Select  Committee  on  Publications  and  Debate  Reports,  STAT  14/62  (Aug.  3,  1940). 
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in  fact,  the  Stationery  OfiSce  took  no  part  in  selection  and  editing  of  the  book.^'^ 
Crookshank  also  feared  that  the  House  of  Commons  would  disapprove  of  the  publication 
because  Penguin  Books  did  not  ask  prior  approval  of  the  House.  In  particular, 
Crookshank  was  concerned  that  the  House  of  Commons  “would  feel  that  it  had  been 
treated  with  a lack  of  courtesy  in  that  no  steps  had  been  taken  to  test  its  reactions  to  the 
project. 

As  a result,  the  Stationery  OfiBce  ordered  Penguin  Books  to  suppress  the  whole 
issue  of  the  Penguin  Hansard  until  the  publishers  could  revise  their  acknowledgement 
note.  Crookshank  requested  that  the  Penguin  Books  should  “make  it  quite  clear  that 
permission  was  not  given  (as  alleged)  to  ‘this  publication’  but  only  to  the  use  of  the 
material”  and  that  the  selection  of  the  actual  extracts  and  the  comments  at  the  head  of  the 
chapters  were  entirely  the  publishers’  responsibility.^^  After  suffering  considerable 
financial  losses,  the  Penguin  Books  issued  a new  edition  of  the  book  with  a revised 
acknowledgement  note.  The  new  note  stated  that  all  editorial  insertions  were  “the  sole 
responsibility  of  the  publishers”  and  that  “the  permission  of  the  Controller  of  Her 
Majesty’s  Stationery  Office  has  been  obtained  for  the  reproduction  of  the  extracts  fi-om 
the  Parliamentary  Debates.”  Years  later,  in  1961,  Deputy  ControUer  William  Cox  called 
this  incident  “unfortunate”  but  said  it  taught  the  Stationery  Office  a valuable  lesson  - that 
proofs  of  Hansard  reproductions  should  be  seen  at  early  stages  in  the  publishing  process 


^ Id. 

Id. 

^ Letter  of  Harry  Crookshank,  HMSO  Controller,  to  Sir  Francis  Fremantle,  Chairman  of 
the  Select  Committee  on  Publications  and  Debate  Reports,  STAT  14/62  (Aug.  5,  1940). 
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“to  check  the  proposed  arrangement  of  the  material,  the  nature  of  the  acknowledgments 
and  the  style  of  cover.” 

The  restrictions  that  the  Stationery  Office  placed  on  private  reproduction  of 
parhamentary  debates  show  that  the  British  government  was  really  concerned  about 
authenticity,  accuracy,  and  integrity  of  its  official  materials.  In  1943,  Controller  N.G. 
Scorgie  stated  that  the  Crown  enforced  its  copyright  in  Hansard  not  so  much  to  secure 
royalties  or  to  suppress  unfavorable  comment,  but  to  ensure  that  quotes  were  accurate  and 
not  placed  out  of  context.^*  In  particular,  Scorgie  wrote  that  copyright  law  was  more 
effective  than  defamation  law  in  protecting  accuracy  of  quotations.  According  to  Scorgie, 
defamation  remedies  against  unofficial  reproductions  of  parhamentary  debates  were  not 
“as  effective  as  the  short  and  sharp  remedy  for  infringement  of  Crown  copyright. 

Other  means  by  which  the  Stationery  Office  guarded  against  potential  private 
misuse  of  official  information  was  enforcement  of  Crown  copyright  in  unpubhshed 
government  documents.  Neither  the  Copyright  Act  of  191 1 nor  the  Treasury  Minute  of 
1912  directly  addressed  the  question  of  whether  Crown  copyright  existed  in  unpubhshed 
materials.  For  instance,  in  the  early  1930s,  a Statistical  Office  at  the  Customs  House 
sought  advice  of  the  Stationery  Office  on  whether  it  could  charge  trade  journals  copyright 


” See  Cox,  supra  note  27  at  43. 

“For  ah  I care  the  anti-vivisectionists  can  reproduce  the  official  hst  of  vivisection 
certificates  or  the  pacifists  can  have  the  official  particulars  of  bomb  damage  and 
casualties,  and  they  can  add  what  comments  they  like,  but  if  they  break  the  hcense  to 
reproduce  by  garbling  figures  or  mixing  text  and  comment,  I wUl  do  my  best  to  meet 
them  at  the  Old  Bailey.”  Letter  from  N.G.  Scorgie,  HMSO  Controher,  to  Ralph  Assheton, 
Treasury  Chambers,  STAT  14/49;  Copyright  in  Hansard  (March  25,  1943). 

^Id. 
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fees  for  reproduction  of  unpublished  statistical  reports.^®  Section  18  of  the  1911 
Copyright  Act  referred  only  to  materials  “prepared  or  pubhshed  under  the  direction  or 
control”  of  a government  department.  The  Statistical  Office  wanted  to  know  whether 
“prepared”  meant  “unpublished”  for  copyright  purposes,  and,  if  it  did,  whether  copyright 
in  unpublished  materials  was  perpetual. 

In  a series  of  letters  to  the  Treasury  and  Customs  House  in  1933  and  1934,  then- 
Deputy  Controller  N.G.  Scorgie  argued  that  “information  given  by  the  Statistical  Office 
is  [protected  by]  Crown  copyright  even  though  impublished.”^'  Scorgie  wrote  he  saw 
nothing  ‘hinreasonable”  in  the  fact  that  Section  1 8 seemed  to  confer  a perpetual  copyright 
on  the  Crown  in  unpublished  works  while  limiting  the  copyright  term  to  50  years  in 
regard  to  published  government  materials.^^  He  explained  that  it  was  “a  very  normal 
precaution  to  preserve  official  confidence.”^^ 

The  use  of  Crown  copyright  by  the  Customs  Department  in  the  1950s  presents  yet 
another  example  of  “preserving  official  confidences”  by  means  of  copyright  law.  In  1953, 


* See  STAT  14/38:  Copyright  in  Unpublished  Materials  (1933). 

Letter  fi-omN.G.  Scorgie,  HMSO  Controller,  to  E.  Twentyman,  H.M.  Treasury,  STAT 
14/38  (Nov.  29,  1933). 

“ Letter  from  N.G.  Scorgie,  HMSO  Controller,  to  Mr.  Dedman,  Secretaries  Office, 
Custom  House,  STAT  14/38  (Feb.  19  1934). 

“ The  government  rehed  on  Scorgie’ s interpretation  of  Section  18  in  the  years  to  come. 
More  than  20  years  later,  in  1955,  the  Stationery  Office  stated  its  pohcy  on  government 
copyright  in  unpublished  materials  in  the  following  way:  “as  unpubhshed  official 
documents  are  prepared  under  the  direction  or  control  of  Her  Majesty  or  a government 
department,  they  are  regarded  as  being  covered”  by  Section  18  of  the  1911  Copyright  Act 
and  “are  therefore  claimed  as  Crown  copyright.”  The  pohcy  also  stated  that  any  non- 
governmental body  wishing  to  reproduce  unpubhshed  government  material  had  to  obtain 
permission  from  the  ControUer  of  the  Stationery  Office.  Letter  of  P.  Dawson,  HMSO,  to 
J.G.  Pearson,  Esq,  Clerk  of  Stationery,  Ministry  of  Works,  STAT  14/38,  Record  10a 
(Nov.  18,  1953). 
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the  Stationery  Office  inquired  why  the  Customs  Department  publishes  two  disclaimers  on 
the  covers  of  its  instruction  manuals:  “Crown  copyright  reserved”  and  “For  departmental 
use  only.  Not  to  be  published.”^"^  The  Customs  Department  replied  that  it  sought  to 
prevent  the  leak  of  its  internal  information  to  the  national  press  and  trade  journals,  as  it 
could  “endanger  or  embarrass  the  revenue.”^^  In  particular,  the  reply  stated  that,  “the 
words  ‘Crown  copyright  reserved’  reinforce  the  words  ‘Not  to  be  published,’  thereby 
increasing  the  deterrent  effect  of  that  injunction,  or,  alternatively,  strengthening  the  case 
for  proceedings  in  the  event  of  infringement.”^^  The  Customs  Department  also  indicated 
that  it  used  Crown  copyright  as  an  alternative  to  protecting  official  information  under  the 
Official  Secrets  Act. 

One  of  the  controversial  questions  that  arose  under  the  Copyright  Act  of  191 1 and 
the  Treasury  Minute  of  1912  was  enforcement  of  Crown  copyright  in  the  oral  and  written 
evidence  taken  before  governmental  commissions  and  committees.^^  Specifically,  the 
question  was-whether  private  statements  presented  as  evidence  before  governmental 
eommittees  were  works  “prepared  or  published  under  direction  or  control  of  any 
government  department.”  In  1935,  the  Rt.  Hon.  Christopher  Addison  presented  a 
memorandum  and  gave  oral  evidence  before  the  Royal  Commission  on  Arms.  Upon 
official  publication  of  the  evidence,  he  notified  the  Stationery  Office  that  he  claimed 

See  Letter  from  Secretaries  Office,  Customs  & Excise  Department,  to  the  Stationery 
Office,  STAT  14/39  (June  18,  1953). 

^Id. 

See  STAT  14/44:  Crown  copyright  in  evidence  taken  before  committees  and 
commissioners  (1954).  See  also  WILLIAM  Cox,  MEMORANDUM  ON  CROWN  COPYRIGHT, 
London:  HMSO,  1961,  at  44-46. 
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copyright  in  the  memorandum  and  wished  to  pubhsh  it  privately.  The  Stationery  OflSce 
sought  to  prevent  the  private  publication  by  claiming  that  the  Crown  obtained  eopyright 
in  Addison’s  evidenee  by  means  of  its  official  publication. 

Addison  disagreed  with  this  statement,  saying  that  his  evidence  was  “first 
published”  at  the  moment  when  he  orally  presented  it  before  the  commission. 
Consequently,  his  statements  were  neither  prepared  nor  first  published  under 
governmental  control.  This  conflict  was  referred  to  the  Treasury  Solieitor  who  held  that 
evidence  records  become  subject  to  copyright  once  they  are  published  “under  direction  or 
control”  of  the  Crown.  However,  prior  to  official  publication,  those  who  presented  the 
evidence  could  make  re-prints  of  their  statements  without  first  securing  the  government’s 
permission.  The  Treasury  Solicitor  explained  that  such  re-prints  lack  “sufficient 
originality”  for  purposes  of  copyright  law.  At  the  same  time,  Addison  could  not  prevent 
government  fi’om  publishing  his  memorandum  beeause,  according  to  the  Treasury 
Solicitor,  presentation  of  evidenee  before  commissions  implies  consent  to  its  later 
publieation  in  the  minutes  of  the  commissions’  meetings. 

The  question,  whether  Crown  copyright  exists  in  evidence  taken  before 
government  commissions,  was  revived  in  1 95 1 when  the  Seeretary  of  the  Royal 
Commission  on  Taxation  of  Profits  and  Income  sought  to  issue  a memorandum  notifying 
all  witnesses  that  the  government  claimed  copyright  in  aU  evidence,  written  or  oral, 
whether  or  not  published  by  the  Stationery  Office.  The  Stationery  Office  replied  to  the 
Secretary  that,  while  the  Crown  did  claim  copyright  in  the  published  evidence,  it  was  not 
always  desirable  to  enforce  Crown  copyright  in  unpublished  evidence.  For  instance,  this 
could  prevent  some  witnesses  fi'om  appearing  before  the  commissions.  The  question 
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came  again  to  the  attention  of  the  Treasury  Solicitor  whose  reply  confirmed  the  earlier 
opinion.  In  particular,  the  Treasury  Solicitor  stated  that  the  Crown  could  not  claim 
copyright  in  memoranda  of  evidence  until  the  Stationery  Office  published  such 
memoranda.  Consequently,  prior  to  official  publication,  nothing  prevented  the  authors  of 
evidence  to  distribute  their  copies  to  the  public. 

In  1954,  the  Assistant  Director  of  Publications,  P.  Dawson,  re-iterated  the 
government  policy  regarding  copyright  in  evidence  submitted  to  Royal  Commissions. 

He  wrote  that  the  Crown  claimed  copyright  in  both  memoranda  of  evidence  and  officially 
reported  oral  evidence  published  by  the  Stationery  Office.  At  the  same  time,  he  conceded 
that,  “where  evidence  is  taken  in  public,  a copyright  would  also  exist  in  any  independent 
version  taken  by  private  shorthand  writers  and  published  in  the  press  or  elsewhere.” 

Another  controversial  issue  of  Crown  copyright  involved  reproduction  by  the 
periodical  trade  press  of  scientific  and  industrial  materials  produced  by  government 
departments.^^  Representatives  of  the  English  trade  press  argued  that  the  Stationery 
Office  should  not  differentiate  between  trade  publications  and  daily  newspapers.’®  It  had 
been  a long-standing  custom  that  daily  newspapers  could  reproduce  substantial  excerpts 
fi-om  government  publications  without  advance  permission  fi-om  the  Stationery  Office. 
The  trade  press  claimed  that  it  pursued  the  same  goal  as  the  daily  press  in  making 
available  to  the  public  important  government  documents.  “The  press,  as  a whole,  should 

“ Letter  fi-om  P.  Dawson,  Assistant  Director  of  Publications,  to  Ms.  F.M.  Loughnane, 
Treasury,  STAT  14/44:  Crown  Copyright  in  Evidence  Taken  Before  Committees  and 
Commissions  (March  16,  1954). 

See  STAT  14/33:  Delegation  fi-om  Industry  Newspapers  (1927-1934). 

™ Letter  fi-om  the  Periodical  Trade  Press  & Weekly  Newspaper  Proprietors’  Association 
to  the  Stationery  Office,  STAT  14/33  (May  27,  1927). 
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have  the  right  of  reproduction  without  hindrance  or  restraint,”  representatives  of  trade 

7 1 

press  argued. 

However,  the  Stationery  Office  maintained  that  the  trade  press  was  different  from 
daily  newspapers  because  it  sought  to  reproduce  official  materials  primarily  for 
commercial  purposes.’^  For  instance,  in  May  1927,  Deputy  Controller  A.L.  Screech 
replied  to  the  trade  press  association  that  the  Controller  was  “unable  to  agree  that  matter 
which  has  been  prepared  and  published  at  the  public  expense  should  be  available  as  a 
matter  of  course  for  free  reproduction  when  used  for  any  commercial  purpose.”  In 
addition,  the  Stationery  Office  argued  that  the  trade  press  and  government  publications 
containing  scientific  and  industrial  information  targeted  the  same  audience. 

Consequently,  reproduction  of  specialized  government  materials  in  trade  press  could 
damage  official  sales  on  a much  larger  scale  than  the  same  reproduction  by  the  general 
daily  press.  Deputy  Controller  N.G.  Scorgie  wrote  in  May  1934  that,  “reproduction  by 
daily  papers  would  be  too  ‘ephemeral’  to  affect  sales  to  classes  who  usually  buy  them.”’"* 
The  Stationery  Office  further  stressed  that  if  trade  press  was  allowed  to  reproduce 
free-of-charge  the  most  interesting  and  important  technical  papers  produced  by  the 
government,  the  government’s  revenue  from  official  sales  would  dramatically  decrease 
and  endanger  publication  of  less  interesting  specialized  publications.  In  particular, 

Scorgie  wrote;  “So  far  as  amount  of  official  printing  is  ultimately  limited  by  finance,  it 

Id. 

Letter  from  A.L.  Screech,  HMSO  Deputy  Controller,  to  the  Periodical  Trade  Press  & 
Weekly  Newspaper  Proprietors’  Association,  STAT  14/33  (May  31,  1927). 

Id. 

Memorandum  of  HMSO  Deputy  Controller  N.G.  Scorgie,  STAT  14/33  (May  10,  1934). 
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would  be  a retrograde  step  to  allow  private  publishers  to  reproduce  without  royalty  . . . 
because  the  adverse  effect  on  the  Stationery  Office  sales  of  those  pubhcations  would 
reduce  the  money  available  for  the  printing  of  the  Stationary  Office  of  other  information 
for  which  the  government  desired  pubhcity  although  private  publishers  could  see  no 
interest  in  the  material. 

The  government’s  arguments  were  put  to  test  when,  in  1934,  a trade  pubhcation 
The  Engineer  sought  permission  to  reproduce  a Home  Office  report  on  the  breakdown  of 
a turbo  generator.  The  Stationery  Office  allowed  reproduction  only  upon  payment  of  a 
copyright  royalty  of  two  guineas  (slightly  more  than  two  pounds) ’^-the  sum  that  was 
disputed  by  the  trade  press  association.  The  association  argued  that  the  government’s 
report  at  issue,  identifying  the  cause  of  a serious  factory  accident,  contained  information 
of  vital  importance  to  the  pubhc.  The  association  also  claimed  that  the  Stationery  Office 
should  have  allowed  free  dissemination  of  the  report  because  it  could  potentially  save 
human  life  by  preventing  similar  accidents  in  the  future.  After  members  of  the  trade  press 
association,  including  legal  pubhshers  Chadwyck-Healey,  spoke  to  the  Financial 
Secretary  about  the  dispute,  the  Stationery  Office  offered  them  to  buy  a class  hcense. 

This  hcense  would  have  allowed  members  of  the  association  to  reprint  government’s 
technical  reports  without  seeking  official  permission  on  a case-by-case  basis.  Under  the 


An  approximate  value  of  one  guinea  was  £1 .05.  It  was  considered  a more  gentlemanly 
amount  than  £1 . One  paid  tradesmen,  such  as  a carpenter,  in  pounds  but  gentlemen,  such 
as  an  artist,  in  guineas.  It  was  a tradition  in  the  legal  profession  that  a barrister  was  paid 
in  guineas  but  kept  only  the  pounds,  giving  his  clerk  the  shiUmgs.  See 
<http://www.deadline.demon.co.uk/wilkie/coins.htm>. 
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proposal,  the  licensees  still  had  to  pay  copyright  fees.  However,  this  arrangement  never 
came  into  effect. 

In  the  late  1 940s,  the  Department  of  Scientific  and  Industrial  Research  took  up  the 
trade  press’s  cause.^’  The  Department  argued  that  parliamentary  publications  and 
publications  involving  scientific  and  industrial  information  should  be  treated  equally 
under  the  copyright  policy.  The  Department  also  argued  that  the  only  way  it  could  fulfill 
its  duty  of  providing  wide  public  dissemination  of  scientific  information  was  to  allow  its 
fi’ee  reproduction  by  technical  journals  and  trade  press.  Under  pressure,  the  Stationery 
Office  conceded  that  the  Department  could  supply  its  publications  to  “journals  of  learned 
societies  and  professional  institutions  and  to  scientific  and  technical  periodicals”  without 
restrictions.  Deputy  Controller  William  Cox  later  explained  that  the  Stationery  OfBce 
deemed  such  a concession  necessary  not  to  endanger  its  copyright  policy  regarding  other 
classes  of  government  publications.’* 

This  historical  overview  of  British  copyright  law  demonstrates  that,  until  1886,  it 
was  unclear  whether  the  British  government  could  claim  copyright  in  its  official 
materials.  Both  legal  publishers  and  the  popular  press  were  of  opinion  that,  since 
government  publications  were  printed  at  public  expense,  they  were  property  of  the  people 
rather  than  the  government.  However,  in  1886,  Law  Officers  of  the  Crown  laid  the 
foundation  for  the  existence  of  Crown  copyright  by  saying  there  was  no  difference 
between  private  and  government  publications  for  copyright  purposes.  The  Treasury 

^ See  Cox,  supra  note  27  at  34-35. 

“It  was  clear  that  the  Stationery  OfBce  policy  of  pre-war  years  could  not  be  maintained 
in  the  changed  conditions  of  1950,  and  that  an  attempt  to  do  so  might  jeopardize  Crown 
copyright  policy  in  officially  published  material.”  Id.  at  35. 
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Minute  of  1887  followed  their  pronouncement  by  setting  forth  the  government  policy  on 
the  enforcement  of  copyright. 

The  Crown  copyright  provision  was  first  codified  in  the  Copyright  Act  of  191 1 
that  provided  for  Crown  copyright  in  all  works  prepared  or  first  published  “under  the 
direction  or  control  of  Her  Majesty  or  a government  department.”  Consequently,  Crown 
copyright  existed  even  in  works  of  independent  authors  if  first  published  by  Her 
Majesty’s  Stationery  OfiBce. 

There  was  virtually  no  litigation  concerning  the  scope  of  Crown  copyright  under 
the  Copyright  Act  of  191 1.  However,  the  Stationery  OfiBce  had  to  address  numerous 
questions  regarding  copyright  in  ofiBcial  government  publications.  Some  of  the  questions 
concerned  the  subject  matter  of  Crown  copyright-for  instance,  whether  Crown  copyright 
subsists  in  unpublished  government  documents  or  in  evidence  presented  before 
government  commissions.  Other  questions  concerned  interpretation  of  the  administrative 
regulation,  which  the  Stationery  OfiBce  issued  in  1912  (the  Treasury  Minute  ofi  1912)  to 
better  articulate  the  policy  behind  the  statutory  Crown  copyright  provision.  For  instance, 
private  entities  questioned  what  constituted  “exceptional  circumstances”  under  which  the 
Crown  would  claim  copyright  even  in  those  materials  in  which  it  ordinarily  waived  it. 

The  Crown  copyright  policy  as  articulated  in  the  Copyright  Act  of  191 1 and  the 
Treasury  Minute  of  1912  remained  in  effect  for  more  than  four  decades.  Only  in  the 
early  1950s  did  the  British  government  appoint  a committee  to  investigate  whether 
developments  in  computer  technology  and  video/audio  broadcasting  called  for  changes  to 
the  nation’s  copyright  laws. 


CHAPTER  4 

CROWN  COPYRIGHT  IN  THE  PERIOD  OF  1950S  - 1980S 
The  Copyright  Act  of  1956 

In  1951,  the  U.K.  government  appointed  a copyright  committee  to  investigate 
whether  technological  developments  called  for  revision  of  the  national  copyright  laws.  In 
addition,  the  United  Kingdom  had  to  amend  its  copyright  laws  to  comply  with  two  new 
international  agreements-the  Paris  Act  of  the  Berne  Convention  and  the  Universal 
Copyright  Convention.  A year  later,  the  committee  made  public  its  recommendations 
including  the  creation  of  new  property  rights  in  films  and  television  broadcasts  and  the 
facilitation  of  copying  by  libraries.'  However,  the  committee  report  remained  silent  on 
the  issue  of  Crown  copyright.  Deputy  Controller  William  Cox  later  explained  that  the 
Stationery  Office  did  not  present  any  evidence  before  the  copyright  committee  because 
“it  had  no  claims  to  make  that  Crown  rights  in  the  new  media  should  differ  fi'om 
whatever  the  Committee  felt  desirable  for  private  rights.” 

On  October  26,  1955,  following  the  committee’s  recommendations,  the 
government  presented  to  the  House  of  Lords  a proposal  for  general  revision  of  copyright 
laws.^  The  bill  contained  a provision  regarding  copyright  in  government  works.  In 
particular.  Clause  36  of  the  bill  provided  that  “any  original  literary,  dramatic,  musical  or 

' Report  of  the  Copyright  Committee,  Presented  by  the  President  of  the  Board  of  Trade  to 
Parliament  by  Command  of  Her  Majesty,  London:  HMSO  (Oct.  1952). 

^ See  William  Cox,  Memorandum:  Crown  Copyright,  London:  HMSO,  1961,  at  1 1. 

^HL  Bill  37  (1955-1956). 
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artistic  work”  was  subject  to  Crown  copyright  if  it  was  either  made  or  first  published  “by 
or  under  the  direction  or  control  of  Her  Majesty  or  a Government  department.”  The 
clause  also  provided  that  Her  Majesty  or  a government  department  could  enter  into  a 
written  agreement  assigning  copyright  to  an  author.  However,  absent  this  explicit 
agreement,  initial  copyright  vested  in  the  Crown. 

In  addition,  the  clause  sought  to  secure  eternal  copyright  only  for  unpublished 
Crown  works.  Unlike  a similar  provision  in  the  1911  law,  the  new  clause  sought  to  limit 
copyright  term  for  published  Crown  works  by  50  years  from  the  end  of  the  calendar  year 
in  which  they  were  first  published.  Under  the  bill,  copyright  in  artistic  works  would 
subsist  for  50  years  after  making;  but  for  engravings  and  photographs,  for  50  years  after 
pubhcation.  The  copyright  term  of  sound  recordings  and  films  subject  to  Crown 
copyright  were  to  be  half  as  long,  25  years.  The  clause  also  defined  a government 
department  as  “any  department  of  Her  Majesty’s  Government  in  the  United  Kingdom  or 
of  the  Government  of  Northern  Ireland,  or  any  department  or  agency  of  the  Government 
of  any  other  country”  within  the  kingdom’s  control. 

In  November  1955,  Queen  Elizabeth  II,  via  her  personal  secretary  Sir  Michael 
Adeane,  asked  the  government  to  amend  the  clause  by  securing  separate  copyright  in  the 
name  of  the  Queen."*  Sir  Adeane  explained  in  a letter  to  the  Stationery  Office  that  the 
Queen  sought  to  protect  her  personal  rights  in  “such  things  as  photographs  of  the  interior 
of  the  Royal  Palaces,  photographs  of  the  pictures  and  works  of  art  in  the  Royal  collection. 


"*  See  BT  209/567:  Crown  Copyright  and  Her  Majesty  the  Queen’s  Consent  to  the 
Provisions  of  the  Bill  (Clause  36)  (1955). 
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picture  postcards  exclusive  to  Windsor  Castle,  and  Windsor  castle  guide.”^  The 
Stationery  OfiSce  refused  to  make  the  Queen’s  proposal  a part  of  the  copyright  bill. 
Deputy  Controller  William  Cox  explained  that  the  Crown  copyright  provision  sought  to 
secure  the  rights  of  the  sovereign,  rather  than  personal  rights  of  the  royal  family.  ^ 
Consequently,  he  wrote,  the  Queen  and  members  of  her  family  would  be  able  to  claim 
private  copyrights  in  artistic  works  depicting  royal  properties.  In  addition,  Cox  stressed 
that  the  Crown  copyright  provision  sought  to  bring  “Crown  rights  in  line  with  private 
rights.”  In  other  words,  under  the  bill,  the  government  would  have  the  same  rights  as 
private  employers  that  claim  copyright  in  works  of  their  employees. 

Even  though  early  discussions  of  the  bill  in  the  House  of  Lords  steered  clear  of 
Crown  copyright  issues,  some  of  the  Lords  opposed  the  bill’s  provision  granting 
employers  initial  copyright  in  works  of  their  employees.  For  instance,  during  the  House 
floor  debates  in  November  1 955,  Lord  Lucas  of  Chilworth  argued  that  under  the  “natural 
law  of  copyright  which  existed  in  this  country  before  the  Copyright  Acts,”  creators  were 
entitled  to  initial  copyright  in  their  works.’  He  stated  that  “copyright  of  any  work  must 
stay  with  the  author  unless  there  is  a contract  expressly  transferring  it.”  Lord  Chorley, 
who  used  to  represent  an  association  of  university  teachers,  was  equally  concerned 
whether,  under  the  new  law,  universities  would  own  copyright  in  works  of  their 


^ Letter  from  Sir  Michael  Adeane,  Her  Majesty’s  Secretary,  to  Sir  Walker-Smith,  Board 
of  Trade,  BT  209/567  (Nov.  23,  1955). 

^ Letter  from  William  Cox,  Deputy  Controller,  to  Sir  Robert  Speed,  HMSO,  BT  209/567 
(Dec.  2,  1955). 

’ 194  Parl.  Deb,  H.L.  (5*^  ser.)  511-512  (1955). 
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professors.*  Likewise,  Viscount  Hailsham  warned  that,  by  depriving  employees  of 
copyright  in  their  works,  the  bill  would  enable  employers  to  discriminate  against 
unwelcome  ideas.  Hailsham  said,  “The  question  of  copyright  is  not  simply  a commercial 
problem  at  all.  When  you  are  dealing  with  ideas,  and  particularly  controversial  ideas  . . . 
the  right  to  reproduce  in  a given  form  may  go  beyond  the  sphere  of  mere  commercial 
remuneration.”^  However,  despite  these  objections,  the  provision  remained  unmodified. 

In  December  1955,  Lord  Mancroft,  a parliamentary  under- secretary  for  the  Home 
Department,  reiterated  that  the  government  sought  to  place  Crown  copyright  provision 
“as  nearly  as  possible,  on  the  same  basis  as  the  copyright  owned  by  individuals.”**’  In 
February  1956,  the  House  of  Lords  amended  the  clause  on  Crown  copyright  by 
specifying  that  a 50-year  copyright  term  for  photographs  and  engravings  and  a 25-year 
term  for  films  and  sound  recordings  would  run  from  the  date  of  their  first  publication  or 
public  release,  and  not  from  the  date  of  making.  Under  the  bill,  the  same  copyright  terms 
applied  to  photographs,  engravings,  films,  and  sound  recordings  held  in  private  hands. 

Before  carrying  the  bill  into  the  House  of  Commons,  the  Lords  added  a new  clause 
providing  that  copying  of  public  documents  at  the  Public  Record  Office  would  not 
constitute  infringement  of  Crown  copyright."  Lord  Mancroft,  who  introduced  the  new 


* 195  Parl.  Deb.,  H.L.  (5*  ser.)  890  (1955-1956). 

’ 195  Paul.  Deb.,  H.L.  (5*'’  ser.)  887  (1955-156). 

194  Pare.  Deb.,  H.L.  (5**’  ser.)  310-311  (1955). 

" H.L.  BUI  47,  Sec.  39  (1955-1956):  “Where  any  work  in  which  copyright  subsists,  or  a 
reproduction  of  any  such  work,  is  comprised  in  - 


(a)  any  records  belonging  to  Her  Majesty  which  are  under  the  charge  and 
superintendence  of  the  Master  of  the  Rolls  by  virtue  of  an  Order  in  Council  under  Sec.2 
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clause,  said  public  records  included  both  Crown  copyright  materials  and  materials 
“written  by  outside  persons”  not  subject  to  Crown  copyright.'^  He  added  that  the  Public 
Record  OfiBce  is  “a  center  of  historical  study  and  research,”  where  many  scholars, 
researchers,  and  foreign  governments  turn  for  copies  of  important  UK  government 
documents.  Mancroft  explained  that  it  would  be  impossible  for  the  staff  of  the  Pubhc 
Record  OfiBce  to  separate  the  few  documents  “in  which  the  copyright  does  not  belong  to 
the  Crown  from  the  majority  where  the  copyright  does  belong  to  the  Crown.” 

In  the  House  of  Commons,  most  debates  on  the  bill  occurred  at  the  meetings  of  the 
Standing  Committee  B.'^  The  discussion  of  the  Crown  copyright  provision  on  July  19, 
1956,  revealed  the  lack  of  consensus  among  committee  members  about  the  scope  of 
Crown  copyright.  For  instance,  Glenvil  Hall  warned  against  including  parliamentary 
publications,  such  as  Parliamentary  Reports  and  committee  proceedings,  within  the 
subject  of  Crown  copyright. At  the  same  time,  Eric  Fletcher  contended  that  copyright  in 
Acts  of  Parliament  and  other  government  publications  “quite  properly”  belonged  to  the 


of  the  Public  Records  Act  of  1 838,  and  are  open  to  public  inspection  in  accordance  with 
rules  made  under  the  Act,  or 

(b)  any  public  records  to  which  the  Public  Records  Act  (Northern  Ireland),  1923,  applies, 
being  records  which  are  open  to  public  inspection  in  accordance  with  rules  made  under 
that  Act,  the  copyright  in  the  work  is  not  infringed  by  making,  or  the  supplying  to  any 
person,  of  any  reproduction  of  the  work  by  or  under  the  direction  of  any  officer  appointed 
under  the  said  Act  of  1 838  or  the  said  Act  of  1 923,  as  the  case  may  be.” 

199  Pari.  Deb.  H.L.  (5**’  ser.)  1 179  (1956). 

Pari.  Deb.,  H.C.,  Official  Report  of  Standing  Committees  (1955-1956),  Vol.  II. 
Standing  Committee  B;  Copyright  BUI. 
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Crown. He  explained,  however,  that,  by  the  Crown,  he  meant  “the  nation.”*^  Sir 
Rodney  Graham  Page  criticized  the  Crown  copyright  provision  as  a whole,  claiming  that 
it  creates  “special  privileges”  for  government  departments.*^  He  argued  that  the 
government  should  negotiate  authorship  agreements  with  its  employees  the  same  way  it 
is  done  by  private  employers,  and  that  therefore  no  special  provision  on  Crown  copyright 
was  warranted. 

A vivid  discussion  unfolded  around  Eric  Fletcher’s  amendment  to  allow  free 
reproduction  in  works  of  scholarship  of  “any  photograph  or  of  reasonable  extracts  from 
any  literary  work,  the  copyright  of  which  vests  in  Her  Majesty.”**  Fletcher  explained  that 
his  amendment  sought  to  ensure  that,  “in  the  interest  of  scholarship  and  research,  there 
shall  be  the  greatest  possible  freedom  of  reproducing  literary  works,  photographs,  artistic 
works  or  any  other  works  which  are  the  subject  of  Crown  copyright.”*^  Fletcher  said  he 
introduced  the  amendment  after  hearing  a lot  of  complaints  from  history  and  art  scholars 
about  the  difficulty  they  experienced  in  getting  permission  to  reproduce  free  of  charge 
Crown  copyright  works.  He  said  copyright  fees  charged  by  government  departments, 
together  with  the  high  costs  of  printing,  made  it  increasingly  difficult  for  scholars  to 


*^  Id.  at  452. 

*^  Id.  at  452-453  (statement  of  Eric  Fletcher;  “When  I say  the  Crown,  of  course,  I mean 
the  nation”). 

*’  Id.  at  467. 

**  Id.  at  452.  The  amendment  provided  that,  “The  reproduction  in  any  work  of 
scholarship  of  any  photograph,  or  of  reasonable  extracts  from  any  hterary  work,  the 
copyright  of  which  vests  in  Her  Majesty,  shall  not  constitute  an  infringement  of 
copyright.” 
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publish  research  “for  which  inherently  there  is  a limited  demand.”  Fletcher  added  that  his 
amendment  was  designed  “to  make  it  easier  for  research  workers,  students  and  others  to 
devote  their  time  to  the  not  very  profitable  task  in  these  days  of  writing,  editing,  and 
preparing  works  of  scholarship.” 

Anthony  Greenwood  supported  Fletcher’s  amendment  saying  the  Stationery  Office 
should  distribute  “unlimited  amount  of  information”  to  local  scientific  societies,  local 
historical  societies,  and  to  the  publishers.^®  He  added  that  the  more  government 
information  was  disseminated,  “the  more  civilized  we  shall  be  and  the  better  will  be  the 
general  level  of  information  throughout  the  country.”  However,  other  committee 
members  were  less  enthusiastic  about  the  amendment.  For  instance,  Greville  Howard 
pointed  to  the  vagueness  of  the  term  ‘scholarship’  that  might  include  commercial 
publications  such  as  guidebooks.^'  Sir  Leslie  Plummer  argued  that  when  the  Stationery 
Office  commissions  literary  and  artistic  works,  it  acts  as  an  “ordinary  commercial 
publisher. Consequently,  he  said,  it  would  be  imfair  if  other  publishers  would  enjoy 
fi-eedom  of  reproducing  government-commissioned  works  without  proper  compensation. 
He  said,  “Whether  the  property  is  the  property  of  the  Stationery  Office  or  of  an  individual 
...  I do  not  want  to  see  anyone’s  copyright  in  his  work  taken  without  compensation.” 

The  amendment  was  withdrawn  from  fiirther  consideration  after  the  Parliamentary 
Secretary  to  the  Board  of  Trade,  Derek  Walker-Smith,  assured  committee  members  that 


Id.  at  457. 
Id.  at  455. 
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the  fair  dealing  provision  applied  to  Crown  copyright.^^  The  fair  dealing  provision 
(similar  to  the  fair  use  doctrine  in  the  United  States  copyright  law)  allowed  unauthorized 
reproduction  of  portions  of  copyright  works  in  the  interest  of  news  reporting  and 
scholarly  activity.  Walker-Smith  also  stressed  that,  in  most  circumstances,  it  was  a policy 
of  the  Stationery  OflSce  to  allow  free  of  charge  reproduction  of  ofiBcial  papers  such  as 
reports  of  Select  Committees  and  Royal  Commission,  Command  Papers,  and  papers 
required  by  statute  to  be  laid  before  Parliament.  The  Board  of  Trade  Secretary  also  said 
the  Stationery  OflSce,  as  a rule,  did  not  charge  learned  societies  or  other  cultural  bodies 
for  reproduction  of  Sterary  and  quasi- Uterary  works  subject  to  Crown  copyright. 
However,  those  who  intended  to  use  Crown  copyright  material  in  commercial  purposes 
had  to  pay  copyright  fees. 

Walker-Smith  also  argued  that  free  reproduction  of  government-commissioned 
works  could  decrease  revenues  of  the  Stationery  OflSce,  forcing  it  to  pay  less  to  the 
authors  of  commissioned  works.  Consequently,  Walker-Smith  argued,  the  amendment 
would  penalize  “one  set  of  authors  for  the  advantage,  probably,  not  so  much  of  another 
set  of  authors  as  for  another  set  of  publishers.” 

The  new  provision  on  Crown  copyright  received  Royal  Assent  on  November  5, 
1956,  and  became  law  on  June  1,  1957.  However,  even  before  the  new  statute  came  into 
force,  the  Stationary  OflSce  began  its  work  on  revising  its  half-century  old  copyright 
policy  contained  in  the  Treasury  Minute  of  1912  that  articulated  the  government’s 


Id.  at  461-462  (July  24,  1956). 
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copyright  policy  under  the  Copyright  Act  of  191 In  October  1956,  the  Stationery 
OflBce  circulated  among  government  departments  a draft  statement  of  the  new  copyright 
policy.^  The  draft  circular  stated  two  criteria  that  the  Stationery  Office  would  take  into 
consideration  when  eonsidering  requests  for  reproduction  fi"om  government  publications: 
first,  the  need  for  public  dissemination  of  information,  and,  second,  whether  reproduction 
was  for  commercial  purposes.^’ 

The  draft  circular  also  outlined  sk  classes  of  government  doeuments,  compared  to 
seven  in  the  Treasury  Minute  of  1912.  The  parliamentary  papers  including  bills,  statutory 
instruments,  and  parliamentary  debates  eomprised  the  first  three  classes  of  documents. 
The  Stationery  Office  recommended  that  their  reproduction  should  be  fi'eely  permitted 
provided  that  it  did  not  purport  to  be  by  “authority,”  was  not  in  conneetion  with 
advertising,  and  the  source  was  duly  acknowledged. 

Non-parUamentary  papers  comprised  the  last  three  classes  of  documents 
differentiated  according  to  a degree  of  their  public  importance.  The  Stationery  Office 
planned  to  give  individual  government  departments  diseretion  in  deciding  which  of  their 
publications  had  to  be  widely  disseminated.  For  instance,  it  was  suggested  that  fi’ee 
reproduction  of  the  Highway  Code  and  other  safety  materials,  together  with  annual 
reports  of  government  departments,  should  be  permitted  and  even  encouraged, 
“regardless  of  any  possible  effeet  on  official  sales.”  At  the  same  time,  statistical 

The  Treasury  Minute  of  1912  (June  28,  1912). 

See  T 219/430,  Copyright  Act  of  1956:  Issue  of  Treasury  Circular  No.  1/58  about 
Methods  of  Publication  and  Reproduction  (1958). 

See  Stationery  Office  Minute  # 2,  STAT  14/2352:  Copyright,  Treasury  Circular  on 
Crown  Copyright  (1956). 
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publications,  such  as  the  annual  abstracts  of  statistics,  national  income,  expenditure  and 
census  reports,  were  to  be  reproduced  free  of  charge  only  as  short  extracts  or  illustrations, 
while  any  large-scale  reproduction  was  subject  to  payment  of  copyright  fees.  Under  the 
draft  circular,  other  non-parliamentary  publications  were  to  enjoy  full  protection  of 
Crown  copyright. 

The  only  serious  criticism  of  the  draft  circular  came  from  the  Department  of 
Scientific  and  Industrial  Research  which  insisted  on  almost  complete  freedom  from 
copyright  restrictions  for  scientific  material.^*  The  letter  from  the  department  dated 
August  9,  1957,  stated:  “Our  general  standpoint  is  that  the  more  freely  the  material  we 
put  out  can  be  used,  the  better  is  the  public  interest,  for  which  we  stand,  served,  and  that 
we  should  strive  to  remove  all  the  obstacles  we  can  to  such  free  use.”^’  The  department 
also  claimed  that  meticulous  exercise  of  Crown  copyright  would  create  significant 
obstacles  to  the  discharge  of  the  department’s  duty-to  disseminate  to  the  public  the  latest 
results  of  scientific  and  industrial  research.  In  addition,  the  department  argued  that  most 
scientists  freely  exchange  information,  and  that  most  publishers  permit  extracts  from  their 
publications  subject  to  acknowledgement  only.  Consequently,  the  department  urged  the 
Stationery  Office  to  permit  free  of  charge  reproduction  of  scientific  materials  for 
“professional,  technical  or  scientific  purposes.”  The  letter  concluded,  “We  want  to  see 
copyright  on  our  material,  published  or  unpubhshed,  exercised  as  httle  as  possible.” 

The  department’s  argument  for  free  reproduction  of  publicly  important  scientific 
information  questioned  the  very  rationale  behind  the  Stationery  Office’s  differentiation 

Letter  from  the  Department  of  Scientific  and  Industrial  Research  to  the  Stationery 
Office  (Aug.  9,  1957),  T 219/430,  Record  # 22. 
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between  parliamentary  and  non-parliamentary  publications.  The  Treasury  Minute  of  1912 
stated  that  the  government  permitted  free  reproduction  of  parliamentary  papers  because 
they  were  issued  “for  the  use  and  information  of  the  public.”  However,  as  the  Stationery 
Office  conceded,  “It  is  difficult  to  see  on  what  other  grounds  any  government  publication 
is  issued  and  the  difference  between  one  publication  and  another  in  this  respect  is  surely 
one  of  degree.”^” 

Another  argument  for  enforcement  of  Crown  copyright  was  that  works  published  at 
the  taxpayer’s  expense  should  not  be  used  for  private  gain  without  some  compensation  to 
the  taxpayer.  The  Stationary  Office  recognized  that  this  argument  did  not  appear  logical 
when  applied  to  results  of  the  government- sponsored  scientific  and  industrial  research.^' 
For  instance,  when  the  taxpayer  sponsored  industrial  research,  he  or  she  expected  that  the 
results  of  this  research  would  be  widely  available  to  the  people  who  can  use  them- 
commercial  publishers,  manufacturers,  or  building  firms.  By  using  these  results  in  their 
own  financial  interests,  the  latter  would  still  serve  the  interests  of  the  taxpayers.  “The  fact 
that  he  [commercial  publisher]  is  not  in  the  business  for  purely  altruistic  motives  does  not 
seem  sufficient  reason  for  discouraging  him  from  using  material  by  charging  him  for 
it,”^^  recognized  the  Stationery  Office.  Consequently,  in  revising  its  copyright  policy,  the 
Stationery  Office  had  to  come  up  with  a new  justification  for  charging  copyright  fees  for 
some  classes  of  government  publications. 


Stationery  Office  Minute  # 2 (Oct.  1956),  ST  AT  14/2352. 

Id. 

^^Id. 
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The  Stationery  OfiBce  Minute  issued  in  November  1957  proposed  to  differentiate 
among  government  publications  on  grounds  that  some  of  them  are  “derived  from  the 
essential  functions  of  Government,”  such  as  statutory  materials  and  parliamentary 
debates,  and  others  derive  from  government  activities  “whose  pursuit  is  a matter  of  ad 
hoc  poUcy  rather  than  constitutional  necessity. Authors  of  the  Minute  reasoned  that  the 
government  would  be  justified  in  charging  copyright  fees  for  the  reproduction  of 
materials  in  the  latter  category,  including  results  of  scientific  research,  various 
departmental  circulars,  and  other  non-parliamentary  publications. 

The  Minute  also  listed  the  main  reasons  for  enforcing  Crown  copyright  in 
government  publications.  First,  the  Minute  stated  that  official  publication  is  the  primary 
means  of  making  government  works  available  to  the  public.^'*  Therefore,  when 
competition  from  private  publishers  threatens  to  damage  official  sales,  the  government 
should  get  proper  compensation.  Specifically,  the  Minute  stated:  “From  normal 
commercial  motives  we  should  not  allow  direct  competition  derived  from  the  official 
article  itself  without  adequate  recompense.” 

Second,  the  government  wanted  to  prevent  enrichment  of  private  publishers  at  the 
expense  of  taxpayers,  when  the  former  sought  to  reprint  government  materials  produced 
with  public  money.  The  Minute  stated  that  the  Stationery  Office  would  enforce  copyright 
if  reproduction  of  documents  was  undertaken  “clearly  for  the  purpose  of  commercial 


Stationery  Office  Minute  # 4 (Nov.  1,  1957),  STAT  14/2352. 

Id.  “In  all  this  question  of  the  unhindered  availability  of  information  to  the  public,  it 
must  be  borne  in  mind  that  the  official  publications  themselves  are  the  primary  means  of 
making  it  available,  and  that  damage  to  their  sales  by  reproduction  elsewhere  may  be 
damage  to  the  interests  of  the  general  taxpayer  for  the  benefit  of  the  particular  one.” 
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exploitation,  such  as  substantial  use  of  Crown  copyright  material  in  almanacs  or  legal 
works  commercially  published.” 

Third,  the  government  sought  to  prevent  misuse  of  its  materials.  Deputy  Controller 
William  Cox  wrote  in  a memo  dated  February  13,  1957-nine  months  before  the  Minute 
was  pubhshed-that  prevention  of  exploitation  for  commercial  purposes  was  not  a 
sufficient  reason  for  enforcing  Crown  copyright. He  wrote  that,  “If  we  were  ever  called 
on  to  defend  Crown  copyright  as  against  ‘the  public  domain’  system  of  the  United  States, 
exploitation  for  commercial  use  would  cut  very  httle  ice.”  Cox  suggested  that  another 
powerful  reason  for  enforcing  Crown  copyright  would  be  prevention  of  “the  undesirable 
use  of  official  material  whether  in  advertising,  by  unfair  selection,  undignified 
association,  etc.” 

In  January  1958,  the  Treasury  issued  the  Circular  No.  1/58  outlining  the 
government  policy  on  enforcement  of  Crown  copyright.^^  The  Circular  explained  that  a 
restatement  of  copyright  policy  was  necessitated  by  “the  increase  in  the  volume  and 
scope  of  official  publications  since  1912  and  the  development  of  new  methods  of 
reproduction.”  The  Circular  simplified  the  classification  of  government  documents  by 
grouping  them  into  five  classes,  compared  to  seven  in  the  Treasury  Minute  of  1912  and 
six  in  the  draft  circular  prepared  by  the  Stationery  Office  in  1956.  Statutory  materials  and 
parliamentary  papers  comprised  the  first  two  classes.  Hansard  (the  official  report  of 
debates  in  both  houses  of  parhament),  which  was  not  mentioned  in  earlier  statements  of 
copyright  policy,  constituted  the  third  class  of  government  pubhcations,  while  all  non- 

Memorandum  of  William  Cox,  STAT  14/2352  (Feb.  13,  1957). 

Treasury  Circular  No.  1/58  (Jan.  1958). 
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parliamentary  publications  and  charts/ordinance  maps  comprised  the  fourth  and  fifth 
classes  respectively. 

The  Treasury  Circular  reiterated  government  policy  of  not  enforcing  Crown 
copyright  in  statutory  materials  and  parliamentary  papers  provided  that  statutory 
materials  do  not  purport  to  be  published  by  authority.  In  respect  of  Hansard,  the  Circular 
warned  that  private  reproduction  of  parliamentary  debates  and  individual  speeches  as 
reported  in  the  OfiBcial  Report-even  if  reproduced  verbatim-would  enjoy  only  limited 
privilege  in  defamation  proceedings.  The  Circular  also  prohibited  reproductions  from 
Hansard  in  connection  with  advertising. 

In  a separate  paragraph,  the  Circular  articulated  the  government’s  reasons  for 
enforcing  Crown  copyright  in  the  fourth  class  of  government  works-non-parliamentary 
publications.  The  explanation  closely  followed  the  reasons  given  in  the  1957  Stationery 
Office  Minute.  In  particular,  the  Circular  stressed  that  official  publication  is  the  usual 
channel  for  making  non-parliamentary  materials  available  to  the  public,  and,  therefore, 
the  government  should  receive  compensation  from  private  parties  wishing  to  reproduce 
such  materials  for  commercial  purposes.^’  In  addition,  the  Circular  stated  that 
enforcement  of  Crown  copyright  in  non-parliamentary  publications  was  necessary  to 
prevent  their  misuse  “by  unfair  or  misleading  selection,  undignified  associations,  or 
undesirable  use  for  advertising  purposes.”  In  assessing  reproduction  requests,  the 


The  Circular  stated:  “The  fourth  class  comprises  a wide  range  of  Government 
publications,  including  many  which  explain  the  operation  of  Acts  of  Parliament,  or  make 
available  the  results  of  research,  and  other  activities  of  departments.  It  is  desirable  that 
this  information  should  be  widely  known,  but  official  pubhcation  is  the  usually  channel 
for  this  purpose  and  . . . My  Lords  see  no  reason  why  free  reproduction  should  be  allowed 
of  this  kind  of  material  for  commercial  purposes.”  Treasury  Circular  No.  1/58  (1958). 
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Stationery  OflQce  would  consider  the  value  of  the  material  to  the  apphcant  and  possible 
damage  to  official  sales,  the  Circular  stated. 

In  response  to  the  criticisms  fi'om  the  Department  for  Scientific  and  Industrial 
Research,  the  Stationary  OfiBce  added  a paragraph  to  the  Circular  stating  that  the 
Controller  would  waive  or  reduce  fees  if  the  reproduction  is  done  for  “professional, 
technical  or  scientific  purposes.”  In  addition,  the  Circular  stated  that  the  Controller  would 
consider  remission  or  reduction  of  fees  for  reproductions  “in  works  of  scholarship,  m the 
journals  of  learned  societies  and  similar  non-profit-making  bodies,  for  educational 
purposes  and  in  other  cases  where  the  need  for  the  fullest  dissemination  of  official 
information  is  paramoimt  and  the  commercial  or  other  aspects  are  relatively 
unimportant.”  Finally,  the  Circular  stated  that  Crown  copyright  in  charts  and  ordinance 
maps  would  be  fully  enforced.  On  May  2,  1958,  the  Circular  was  pubhshed  in  the 
London,  Edinburgh,  and  Belfast  Gazettes}^ 

Copyright  Policy  under  the  Copyright  Act  of  1956 
There  was  very  httle  litigation  about  the  scope  of  Crown  copyright  under  the 
Copyright  Act  of  1956.  The  author  of  this  work  has  been  able  to  find  only  two  reported 
cases  in  which  Enghsh  courts  interpreted  the  meaning  of  the  Crown  copyright  provision 
in  the  1956  law.  One  case  dealt  with  imauthorized  reproduction  of  the  Bible  translation, 
another  with  the  use  of  Crown  copyright  documents  in  land  evaluation  disputes. 

In  Oxford  and  Cambridge  Universities  v.  Eyre  & Spottiswoode,  Ltd.^^  the 
Chancery  Division"*”  held  that  neither  the  Copyright  Act  of  1956,  nor  the  common  law’s 

See  STAT  14/2353. 

Oxford  and  Cambridge  Universities  v.  Eyre  & Spottiswoode,  Ltd.,  1964  Ch.  736 
(Chancery  Division,  July  31,  1963). 
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royal  prerogative,  permitted  the  sovereign  (the  Crown)  to  reproduce  private  works 
without  the  authors’  permission.  In  this  case,  Oxford  and  Cambridge  Universities  sued 
the  London  publishers  Eyre  & Spottiswoode  for  unauthorized  reproduction  and 
distribution  of  a gospel  from  the  new  translation  of  the  Bible  produced  by  the  two 
universities.  Eyre  &.  Spottiswoode  claimed  it  did  not  need  to  secure  the  universities’ 
consent  prior  to  republication,  because,  in  1910,  the  Crown  granted  Eyre  & Spottiswoode 
the  right  to  publish  “all  and  singular  Bibles  and  New  Testaments  whatsoever  in  the 
English  language  or  in  any  other  language  whatsoever  of  any  translation  with  notes  or 
without  notes.”  However,  the  court  rejected  the  publisher’s  argument  saying  that  neither 
the  royal  prerogative  nor  the  Copyright  Act  of  1956  allowed  the  Crown  to  infringe 
private  copyrights.  Because  the  Crown  could  not  violate  private  copyrights,  the 
publishers  could  not  do  this  either. 

In  another  legal  dispute,  a judicial  body  hearing  land  valuation  disputes  held  that 
Crown  copyright  cannot  be  enforced  for  the  purpose  of  keeping  government  documents 
secret.  In  Gilmore  v.  Hall,  the  Lands  Tribunal  ruled  that  Crown  copyright  did  not  prevent 
a land  survey  from  being  submitted  into  evidence  in  court.'**  The  tribunal  explained  that, 
“Crown  copyright  does  not  mean  that  a document  is  secret  or  privileged  from  production; 
it  means  only  that  it  cannot  be  reproduced  or  copied  without  authorization.”'*^ 


'*'*  The  Chancery  Division  is  a court  of  equity  hearing  claims  that  relate  to  property,  trusts, 
wills,  partnerships,  revenue,  probate  and  bankruptcies.  It  includes  two  specialist  courts  - 
Patents  and  Companies.  See  Penny  Darbyshire,  English  Legal  System,  London: 
Sweet  & Maxwell,  1998,  at  7. 

'**Gilmore  v.  Hall,  16  RRC  (Lands  Tribunal,  July  9,  1969). 

^^Id. 
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Other  disputes  regarding  Crown  copyright  involved  reproduction  of  government 
materials  in  newspapers.  The  documents  in  dispute  included,  in  the  first  case,  a 
governmental  report  about  the  alleged  spying  activity  of  the  former  British  secretary  of 
war  and,  in  the  second  case,  the  documents  concerning  a nuclear  weapons  installation  at  a 
royal  air  base. 

In  September  1963,  the  government  commission  chaired  by  Lord  Alfi'ed  Thompson 
Denning  presented  to  the  Parliament  results  of  its  investigation  into  alleged  coimections 
of  a former  Secretary  of  State  for  War,  J.D.  Profiuno,  with  Russian  counter-intelligence 
forces  (the  Denning  Report).'*^  The  report  was  issued  as  a Command  Paper-a  class  of 
parliamentary  publications  in  which  the  Stationery  Office  usually  did  not  enforce  Crown 
copyright  rnider  the  Treasury  Minute  of  1958.  On  September  24,1963,  the  Sunday 
Observer  requested  permission  of  the  Stationery  Office  to  reproduce  the  Denning  Report 
as  a fi-ee  supplement  for  the  paper.'*'*  However,  the  Stationery  Office  denied  the  request, 
explaining  that  private  publication  would  “wreck”  official  sales  of  the  report.  Several 
days  later,  the  Sunday  Observer  contacted  the  Stationery  Office  with  the  news  that  their 
rival  in  a weekly  news  business,  the  Sunday  Telegraph,  was  printing  the  Denning  Report 
as  a tree  supplement  for  their  29th  September  issue. 

When  Controller  Sgt.  Percy  Faulkner  called  the  Sunday  Telegraph  to  verify  this 
information,  the  paper’s  editor  Donald  McLachlan  informed  him  that,  under  the  Treasury 
Circular  of  1958,  the  Sunday  Telegraph  took  the  view  that  “Command  Papers  were  not 
Crown  copyright.”  Faulkner  responded  that  publication  of  the  Denning  Report  was  one  of 

'*^  Lord  Denning’s  Report,  1963,  Cmnd.  2152,  at  349. 

'*'*  See  The  Danniag  Report  and  The  Sunday  Telegraph,  Memorandum  of  Sgd.  P. 

Faulkner,  STAT  14/3023  (March  10,  1963). 
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the  “exceptional  circumstances”  referred  to  in  the  Circular  and  that  the  Crown  reserved 
all  rights  under  the  Copyright  Act.  Faulker  insisted  that  the  material  reprinted  from  the 
Denning  Report  should  be  substantially  reduced  and  embodied  in  the  newspaper  instead 
of  being  sold  as  a separate  supplement. 

After  discussions  with  the  Treasury  Solicitor  Sir  Harold  Kent,  the  Stationery  Office 
decided  that  it  would  “seek  to  stop  the  Sunday  Telegraph  from  publishing”  and,  if  the 
Telegraph  still  publishes  the  report,  the  Controller  would  sue  the  paper  for  copyright 
infringement.  However,  when  the  matter  came  imder  attention  of  Prime  Minister  Harold 
Macmillan,  he  suggested  that  instead  of  suppressing  the  Sunday  Telegraph  issue,  the 
Stationery  Office  should  negotiate  a “satisfactory  price”  before  publication.  According  to 
rushed  estimates  of  the  Stationery  Office,  the  “satisfactory  sum”  ranged  anywhere 
between  £2,500  and  £3,500.  After  the  Sunday  Telegraph  agreed  to  pay  £3,500  for  full 
reproduction  of  the  Denning  Report  as  a free  supplement  to  the  paper,  the  Stationery 
Office  called  the  Sunday  Observer  with  a similar  offer,  which  the  Observer  declined.'*^ 

After  paying  the  requisite  fee,  the  Sunday  Telegraph  published  the  fiiU  text  of  the 
Denning  Report,  accompanied  by  photographs  and  illustrations,  as  a free  supplement  for 
its  September  29**'  issue.  In  the  introduction  to  the  supplement,  the  paper  justified  its 
decision  to  publish  the  report  in  full  “as  part  of  its  service  to  readers.”  The  paper  wrote: 
“Only  by  reading  it  [the  report]  complete  and  as  a whole  can  ordinary  men  and  women 
grasp  the  facts  from  which  spring  moral,  political  and  legal  arguments  now  going  on  aU 
over  the  country.”  The  paper  also  stated  that  it  hoped  its  supplement  would  bring  the 


Letter  from  Sgd.  Percy  Faulkner,  HMSO,  to  Sir  Laurence  Helsby,  Treasury,  ST  AT 
14/3023  (Sept.  30,  1963). 
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Denning  Report  “into  many  homes  where  Blue  Books  and  Parliamentary  Papers  do  not 
normally  penetrate.”^^ 

While  pubhcation  in  the  Sunday  Telegraph  provided  good  pubhcity  for  the 
Denning  Report,  it  did  not  go  over  too  well  with  the  book  pubhshers  who  had  exclusive 
contracts  with  the  Stationery  OfiSce.  OflScial  sales  of  the  report  dropped  considerably 
making  it  necessary  for  the  Stationery  OfiSce  to  recall  back  any  unsold  stocks  ordered 
prior  to  September  29.  However,  the  immediate  loss  of  sales  was  not  the  major  concern 
of  the  Stationery  OfiSce,  which  worried  most  about  “the  loss  ofi  confidence  between  the 
booksellers  and  ourselves.”^’  The  Stationery  OfiSce  feared  that,  if  the  most  interesting 
government  papers  were  to  be  distributed  free  of  charge  through  general  newspapers,  the 
booksellers  would  be  unwilling  to  invest  into  publishing  “the  more  mundane 
publications”  of  the  government.  In  the  internal  memorandum  dated  October  1 1,  1963, 
Controller  Faulkner  stressed  that,  “No  bookseller  will  be  interested  in  continuing  to 
purchase  and,  in  some  cases  stock,  these  documents  if  his  market  is  to  be  cut  away  by  fixU 
reproduction  of  the  more  exciting  papers  in  the  daily  press.”^* 

In  addition,  the  Stationery  Office  wanted  to  maintain  “some  sense  of  propriety”  in 
reproductions  of  government  reports,  which  was  impossible  without  keeping  close 
control  over  them.  Faulkner’s  memorandum  concluded  that,  “the  damage  to  the 
distribution  machinery  for  our  pubhcations  generally,  caused  by  pubhcation  of  a 
Command  Paper  such  as  the  Denning  Report  in  full  by  national  newspapers,  outweighs 

The  Sunday  Telegraph,  Sept.  29,  1963,  Supplement. 

Memorandum  of  Sgd.  Percy  Faulkner,  HMSO,  STAT  14/3o23  (Oct.  11,  1963). 
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any  pecuniary  or  other  advantages  of  allowing  them  to  do  so.”  Not  in  one  sentence  of  his 
memorandum,  did  Faulkner  mention  the  advantages  of  providing  wide  public 
dissemination  of  important  government  documents  by  means  of  their  publication  in 
national  press. 

Another  dispute  regarding  reproduction  of  sensitive  government  documents  by  a 
popular  newspaper  was  litigated  in  the  early  1980s.  In  the  Secretary  of  State  for  Defense 
V.  Guardian  Newspapers,*^  the  Crown  claimed  copyright  ownership  of  documents 
concerning  the  nuclear  weapons  installation  at  a Royal  Air  Force  base.  In  October  1983, 
the  Guardian  received  copies  of  the  documents  from  an  anonymous  government  clerk 
and  published  one  of  the  documents  verbatim.  The  government  contended  that  original 
documents  were  subject  to  Crown  copyright  and,  therefore,  their  unauthorized  copying 
and  distribution  to  the  newspaper  constituted  violation  of  copyright  law.  The  Chancery 
Division  upheld  the  government’s  copyright  in  the  documents  saying,  “The  unauthorized 
copying  that  produced  the  document  supphed  to  the  Guardian  was  an  infringement  of 
copyright  in  the  memorandum,  the  document  is  accordingly  an  infringing  copy  for  the 
purposes  of  Section  1 8 of  the  Copyright  Act  of  1 956.”  As  a copyright  owner  of  the 
documents,  the  government  could  prevent  their  unauthorized  reproduction  in  the 
Guardian,  the  court  held. 

However,  the  government  also  sought  the  return  of  the  documents  claiming  that 
notes  on  their  margins  could  help  identifying  the  person  who  ‘leaked’  the  information  to 
the  press.  Because  the  government  could  not  use  copyright  law  to  compel  the  Guardian 
to  return  the  documents,  the  government  invoked  Interference  with  Goods  Act,  which 

Secretary  of  State  for  Defense  v.  Guardian  Newspapers  Ltd.,  3 AJl  ER  601  (1984). 
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authorized  repossession  of  stolen  or  misappropriated  goods  by  their  rightful  owners.  The 
Guardian  refused  to  return  the  documents,  claiming  confidentiality  of  its  news  sources. 
However,  the  House  of  Lords  compelled  production  of  documents  by  the  newspaper, 
saying  it  was  necessary  in  the  interests  of  national  security.  The  Lords  held  that,  “the 
subject  matter,  the  deployment  of  nuclear  missiles  in  the  United  Kingdom,  is  vitaUy 
concerned  . . . with  an  aspect  of  national  security.”  This  case  demonstrates  that  the  U.K. 
government  sometimes  uses  copyright  law  to  keep  its  sensitive  documents  away  from  the 
public  eye. 

Copyrights,  Designs  and  Patents  Act  of  1988 

Some  20  years  after  adoption  of  the  1956  Copyright  Act,  technological  advances  in 
the  means  of  reproducing  copyrighted  materials  (i.e.,  computer  technology  and 
sound/video  recording)  necessitated  revision  of  the  U.K.  copyright  laws.  In  March  1977, 
the  Board  of  Trade  committee  chaired  by  Honorable  Justice  Witford  presented  to  the 
Parliament  the  results  of  its  three-year  study  on  possible  revision  of  copyright  laws  (the 
Whitford  report).^®  One  of  the  most  controversial  suggestions  contained  in  the  Whitford 
report  included  abolishment  of  Crown  copyright  provision. 

The  Whitford  report  did  not  attack  the  very  existence  of  Crown  copyright  in 
government  publications.  Instead,  the  report  proposed  to  protect  copyright  in  official 
publications  under  the  same  provision  that  governed  copyright  of  private  employers  in 
the  works  of  their  employees  and  contractors.  In  particular,  the  reported  stated:  “. . . we 
are  of  opinion  that  the  Crown  has  no  special  case  for  a claim  other  than  that  which  might 
be  made  by  any  commissioner  of  a work  and  that,  beyond  this,  the  Crown,  like  other 


Report  on  Copyright  and  Designs  Law  (Whitford  Report),  1977,  Cmnd.  6732. 
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persons,  should  safeguard  its  position  by  contractual  provisions.”  The  report  rejected  the 
government’s  argument  that  special  Crown  copyright  provisions  were  necessary  because 
it  was  impracticable  to  keep  track  of  multiple  individual  authors  employed  by  the  Crown. 
Large  private  organizations  have  the  same  problem,  the  report  argued,  and  there  seemed 
to  be  “little  reason  by  the  Crown  should  be  placed  in  a different  position  from  other 
employers.” 

In  addition  to  recommending  an  abolishment  of  Crown  copyright  provisions,  the 
Whitford  report  criticized  a so-called  the  “first  publication  rule”-the  statutory  provision 
under  which  the  Crown  obtained  copyright  in  works  first  published  by  the  Stationery 
Office.  According  to  the  report,  this  rule  was  “unfair”  because  it  extinguished  rights  of  a 
person  claiming  copyright  in  the  unpublished  work.  The  report  claimed  it  was 
“indefensible”  to  allow  the  Crown  to  override  “an  independent  copyright  in  works 
independently  produced.”  For  instance,  according  to  the  report,  the  first  publication  rule 
was  unfair  when  applied  to  creators  of  computer  programs  produced  at  the  government’s 
request.  Under  the  rule,  even  though  programmers  created  computer  programs  without 
any  government  direction  or  control,  the  Crown  retained  all  rights  in  their  final  product. 
This  prevented  programmers  from  using  information  contained  in  the  Crown  copyright 
program  for  the  purposes  of  another  computer  program-something  that  was  “essential  to 
the  conduct  of  the  programmer’s  business,”  the  report  stated. 

The  government  contested  Whitford ’s  recommendations  in  another  consultative 
document  on  copyright  law  revision,  issued  in  July  1981.  The  Green  Paper  on  Reform  of 
the  Law  relating  to  Copyright,  Designs  and  Performers’  Protection  stressed  that  the 
Whitford  committee  was  not  unanimous  in  some  of  its  views  and  that  its  report  had  a 
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“mixed  reception”  among  the  public.  The  Green  paper  further  stated  that  Crown 
copyright  provisions  operated  with  very  “little  criticism”  for  nearly  70  years.  In  addition, 
their  removal  would  necessitate  employment  of  additional  staff  to  keep  track  of  aU  the 
authors  involved  in  production  of  government  documents,  which  would  result  in 
increased  “public  expenditure  with  no  discemable  public  benefit.”  Consequently,  the 
Green  Paper  recommended  retaining  statutory  provisions  on  Crown  copyright.  At  the 
same  time,  authors  of  the  Green  Paper  accepted  the  Whitford’s  criticism  of  the  first 
publication  rule.  The  Green  Paper  proposed  to  replace  it  with  the  provision  that  would 
authorize  the  Crown  to  claim  copyright  in  specific  materials,  such  as  evidence  given  to 
governmental  committees  and  findings  of  such  bodies. 

The  proposals  for  revision  of  copyright  laws  crystallized  in  the  White  Paper  on 
Intellectual  Property  and  Irmovation  issued  in  April  1986.^^  While  retaining  the  statutory 
provisions  on  Crown  copyright,  the  White  Paper  proposed  to  change  them  in  several 
ways.  First  of  all,  the  government  cabinet  stated  its  intention  to  abolish  Crown  copyright 
in  works  first  published  by  or  under  the  direction  or  control  of  Her  Majesty  or  a 
government  department  (the  first  publication  rule).  At  the  same  time,  the  White  Paper 
claimed  that  Crown  copyright  was  necessary  in  works  created  by  multiple  authors,  such 
as  evidence  presented  at  committee  hearings,  committee  findings,  and  in  statistical  and 
industrial  information  provided  to  government  departments.  Authors  of  the  White  Paper 
reasoned  that,  without  Crown  copyright,  it  would  be  “an  impossible  task”  to  seek 
copyright  clearance  fi'om  all  the  authors.  Consequently,  the  White  Paper  suggested  that 

Green  Paper  on  Reform  of  the  Law  Relating  to  Copyright,  Designs  and  Performers’ 
Protection,  1981. 

White  Paper  on  Intellectual  Property  and  Innovation,  1986,  Cmnd.  9721. 
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the  Crown  should  have  the  right  to  acquire  private  works  for  government  publication. 
Under  this  proposal,  authors  would  have  the  right  to  choose  between  private  and 
government  publication  of  their  works.  Because  the  government  feared  that  abolishment 
of  the  first  publication  rule  would  leave  many  parliamentary  materials  unprotected,  it 
proposed  to  state  clearly  that  Crown  copyright  subsisted  in  publications  of  Parliament. 

Finally,  the  government  expressed  its  intention  to  limit  ‘indefimte’  copyright  in 
unpublished  works  by  a 125-year  term  counted  tfom  the  year  of  their  creation.  The  White 
Paper  explained  a proposed  125-year  term  by  the  fact  that,  under  existing  records  law, 
many  Crown  works  do  not  become  available  to  the  public  until  many  years  have  elapsed 
since  their  creation. 

On  October  28,  1987,  the  government  introduced  its  copyright  revision  bill  in  the 
House  of  Lords.  The  bill  [HL  Bill  12],  in  its  pertinent  part,  provided  that  the  Crown 
retained  copyright  in  works  “made  by,  or  in  pursuance  of  a commission  or  otherwise 
under  the  direction  or  control  of,  the  Crown,  either  House  of  Parliament  or  any  other 
legislative  body”  of  the  United  Kingdom.  In  other  words,  the  proposed  provision  no 
longer  provided  for  Crown  copyright  in  works  first  published  by  the  Crown,  while 
explicitly  retaining  Crown  copyright  in  parliamentary  materials  and  in  works 
commissioned  by  government  departments.  In  addition,  the  bill  provided  that 
unpublished  Crown  works  would  enjoy  a 125-year  term  of  copyright  protection,  while 
works  “published  commercially”  would  be  subject  to  a 50-year  copyright  term.  Lord 
Beaverbrook,  who  introduced  the  bill  in  the  House  of  Lords,  explained  that  commercial 


Strictly  speaking,  parliamentary  publications  are  neither  authored  by  government 
employees,  nor  created  under  the  direct  government  control  [author’s  comment]. 
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publication  would  include  distribution  of  the  documents  to  the  public  by  means  of 
electronic  retrieval  systems.^'* 

The  government  cabinet  proposed  to  reserve  Crown  copyright  in  government 
commissioned  works  just  five  months  after  an  artist,  who  created  designs  for  official 
decimal  coins,  sued  the  Royal  Mint  for  copyright  infringement.^^  The  artist,  who  was 
paid  more  than  £3,000  for  the  designs,  claimed  that  he  didn’t  license  the  Royal  Mint  to 
make  proof  coins  and  sell  them  to  collectors  on  commercial  basis.  The  case  was 
complicated  by  the  fact  that  most  of  arrangements  between  the  Royal  Mint  and  the  artist 
were  very  informal,  in  a form  of  verbal  agreements  instead  of  a written  contract. 

Nevertheless,  in  May  1987,  the  Patents  Court  of  the  Chancery  Division  ruled  that, 
under  the  Copyright  Act  of  1956,  the  Crown  owned  copyright  in  the  coin  design.  The 
court  based  its  decision  on  the  “first  publication  rule,”  explaining  that  the  first  publication 
of  coin  designs  in  the  national  newspapers  occurred  “under  direction”  of  the  Royal 
Mint.^^  Because  the  copyright  revision  bill  proposed  to  abolish  the  “first  publication 
rule,”  the  Crown  needed  an  alternative  way  of  preserving  its  rights  in  the  government 
commissioned  works. 

Both  proposed  provisions-Crown  copyright  in  government  commissioned  works 
and  a 125-year  copyright  term  for  unpublished  Crown  works— came  under  criticism 
during  December  1987  floor  debates  in  the  House  of  Lords.  Lord  Mottistone  (David  Peter 

491  Parl.  Deb.,  H.L.  (5***  ser.)  559. 

Ironside  v.  Her  Majesty’s  Attorney  General,  1988  RPC  197  (Patents  Court,  May  21, 
1987). 

Sec.  39  (2)(b)  of  the  1956  Copyright  Act  provided  that.  Her  Majesty  was  entitled  to  the 
copyright  in  “every  original  artistic  work  first  published  in  the  United  Kingdom . . . under 
the  direction  or  control  of  Her  Majesty  or  a Government  department.” 
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Seely)  proposed  to  remove  the  clause  securing  Crown  copyright  in  commissioned  works, 
arguing  that  the  statute  should  not  differentiate  between  works  commissioned  by  the 
Crown  and  private  entities.^’  Under  the  proposed  copyright  bill,  private  entities 
commissioning  works  had  to  negotiate  assignment  of  copyright  with  an  author.  Lord 
Mottistone  argued  that  the  Crown  also  should  be  required  to  acquire  copyright  in 
commissioned  works  contractually.  Lord  William  Howie  supported  Lord  Mottistone’s 
argument,  saying  that  often  the  Stationery  OfBce  directly  competes  with  private 
publishers  (for  instance,  by  printing  guidebooks).^*  Consequently,  he  reasoned,  the 
Crown  and  private  publishers  should  be  subject  to  the  same  copyright  rules.  Then- 
member  of  the  House  of  Commons,  Tony  Blair,  later  expressed  the  same  view  by  saying 
he  did  not  see  any  reason  “why  the  Crown  should  be  better  placed  for  commissioned 
work  than  anyone  else.”^^ 

In  response,  then-Deputy  Treasurer,  Lord  Beaverbrook,  argued  that  the  Crown  was 
entitled  to  copyright  in  commissioned  works  because  it  paid  authors  with  taxpayers’ 
money.^®  “We  believe  that  the  taxpayer  is  entitled  to  expect  that  a copyright  in  works 
produced  at  his  expense  should  normally  be  vested  in  the  Crown,”^'  Beaverbrook  said. 

He  also  claimed  that  the  Crown  was  different  fi-om  private  publishers  because  it 
performed  “wide-ranging,  multifarious”  activities.  He  said  that  if  the  Crown  were 

491  Paul.  Deb.,  H.L.  (5*  ser.)  553. 

491  Pare.  Deb.,  H.L.  (5*  ser.)  555. 

Pari.  Deb.,  H.C.,  Standing  Committees  (1987-1988)  Vol.  V,  Proceedings  of  Standing 
Committee  E (May  17,  1988)  at  97. 
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required  to  negotiate  individual  copyright  agreements  with  authors,  it  would  impede 
effective  public  administration. 

However,  under  pressure  of  opposition  to  the  Crown’s  rights  in  commissioned 
works,  the  government  cabinet  had  to  remove  this  provision  from  the  bill.  The  mimster 
for  Industry  and  Consumer  Affairs  John  Butcher  later  conceded  that  differential  treatment 
of  the  Crown  and  private  commissioners  could  not  be  justified.^^  Consequently,  under  the 
revised  provision,  the  Crown  no  longer  was  the  first  owner  of  copyright  in  commissioned 
works.  Instead,  it  had  to  arrange  for  authors  to  assign  their  copyright  in  commissioned 
works  by  contract. 

Another  issue  that  provoked  parliamentary  discussion  was  the  125-year  copyright 
term  proposed  for  unpublished  Crown  works.  Lord  Howie  claimed  that  125  years  was  too 
long  a term,  and  that  100  years  “would  be  far  more  reasonable  from  any  subjective 
view.”^^  At  the  same  time.  Lord  Rhys  Gerran  Lloyd,  of  Kilgerran,  offered  an  amendment 
reducing  a copyright  term  for  unpubhshed  Crown  works  to  50  years.^''  Lord  Beaverbrook 
defended  the  proposed  125-year  term  by  saying  that,  even  though  it  may  look  unduly 
long,  it  is  “shorter  than  etemity.”^^  He  also  said  that  at  least  the  first  30  years  of  the  term 
are  not  relevant  for  copyright  purposes  because  the  records  law  makes  unpublished 
government  papers  closed  to  the  public  for  30  years  after  their  creation.  Beaverbrook  said 
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the  period  is  even  longer  for  royal  papers,  which  the  records  law  makes  closed  to  the 
public  for  as  long  as  100  years  after  their  creation. 

The  government  was  on  defensive  once  again,  when  members  of  opposition  party. 
Lords  Morton  of  Shuna  and  Williams  of  Elvel,  proposed  to  limit  Crown  copyright  to  a 
narrow  class  of  literary  and  artistic  works  that  contained  information  relating  to  the 
“defense  of  the  realm”  or  national  security.^^  Lords  Morton  and  Shuna  explained  that 
they  did  not  consider  it  necessary  to  have  Crown  copyright  in  dramatic  and  musical 
works  because  the  latter  were  not  relevant  to  the  national  security.  The  two  Lords 
criticized  the  government  cabinet  for  departing  from  recommendations  in  the  Whitford 
report  and  securing  “very  broad  arrangements”  for  Crown  copyright.  They  withdrew  their 
proposal  only  after  the  government  cabinet  explained  that  national  security  information 
was  protected  not  under  copyright  laws,  but  under  the  OflBcial  Secrets  Act.  In  particular. 
Lord  Beaverbrook  said,  copyright  was  less  effective  in  protecting  sensitive  information 
because  it  allowed  unauthorized  use  for  purposes  of  news  reporting  and  research.  “A  spy 
might  be  able  to  avail  himself  of  a defense  of  fair  dealing  for  research  purposes;  a 
newspaper  may  be  able  to  publish  defense  secrets  under  the  ‘reporting  of  current  affairs’ 
exception,”^’  Beaverbrook  said. 

The  criticism  of  the  Crown  copyright  provision  continued  once  the  bill,  approved 
by  the  House  of  Lords,  moved  to  the  House  of  Commons  in  April  1988.^*  Early  in  the 

493  Parl.  Deb.,  H.L.  (5*  ser.)  1389-1392. 

493  Pare.  Deb.,  H.L.  (5*  ser.)  1391. 

Government  bills,  such  as  the  copyright  revision  bill,  may  be  introduced  either  in  the 
House  of  Lords  or  in  the  House  of  Commons.  If  the  bill  is  introduced  in  the  House  of 
Lords,  it  is  discussed  in  that  chamber  and  then  moves  to  the  House  of  Commons.  The  two 
chambers  have  to  agree  on  the  bills  before  they  receive  royal  assent.  See  PASSING 
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Commons  debates,  MP  (member  of  parliament)  Ivor  Stanbrook  warned  that  the  proposed 
Crown  copyright  in  parhamentary  materials  could  deprive  the  House  of  Commons  “of  its 
right  of  control  over  its  property.”^^  Under  the  bill,  the  Crown  would  have  copyright  in 
parliamentary  materials,  such  as  committee  reports,  transcripts  of  debates  in  both  Houses, 
and  sound-  and  video-recordings  of  parliamentary  proceedings.  Since  the  Crown 
copyright  vested  in  the  Controller  of  Her  Majesty’s  Stationery  OIBce,  the  latter  would 
have  complete  control  over  publication  and  reproduction  of  all  parliamentary  materials. 
Stanbrook  argued  that  this  was  contrary  to  the  “fundamental  principle  of  our  constitution 
which  provides  that  the  House  of  Commons  is  independent  of  the  Crovra  and  should  not 
in  any  way  allow  the  Crown  to  control  its  proceedings.” 

The  minister  of  Industry  and  Consumer  Affairs,  John  Butcher,  explained  that 
explicit  extension  of  Crown  copyright  to  parliamentary  materials  became  necessary  after 
abolishment  of  the  first  pubhcation  rule.’”  Under  the  rule,  only  those  parliamentary 
materials  published  by  the  Stationery  Office  became  subject  of  Crown  copyright. 
Consequently,  the  Crown  did  not  have  rights  in  unpubUshed  parliamentary  works  or  in 
works  published  privately,  such  as  the  Official  Report  of  parliamentary  debates  (Hansard) 
and  broadcast  recordings  of  parliamentary  proceedings.  Butcher  said  the  government 
cabinet  thought  it  necessary  to  provide  for  Crown  copyright  in  parliamentary  materials 
“to  ensure  that  parhamentary  works  of  whatever  kind  were  protected  by  copyright.”  At 

Legislation  in  the  United  Kingdom,  London:  Foreign  & Commonwealth  Office, 

2000,  at  8-9. 

132  Pare.  Deb.,  H.C.  (S”’  ser.)  528  (1988). 

™ Pari.  Deb.,  H.C.,  Standing  Committees  (1987-1988)  Vol.  V.,  Proceedings  of  Standing 
Committee  E (May  17,  1988)  at  92. 
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the  same  time,  he  agreed  with  Stanbrook  that  the  Crown  control  over  all  parliamentary 
materials  was  “undesirable.” 

To  resolve  this  problem,  in  May  1988,  the  government  proposed  to  create  a new 
species  of  copyright-parliamentary  copyright  in  works  “made  by  or  londer  the  direction  or 
control  of  the  House  of  Commons  or  the  House  of  Lords.”’’  The  parliamentary  copyright 
would  subsist  in  such  works  notwithstanding  “ordinary  requirements  as  to  [their] 
qualification  for  copyright  protection”  (for  instance,  originality).  The  clause  specifically 
provided  that  parliamentary  copyright  would  subsist  in  “any  sound  recording,  film,  live 
broadcast  or  live  cable  program”  of  parliamentary  proceedings.  Minister  of  Industry  and 
Consumer  Affairs  John  Butcher  explained  that,  under  the  proposed  biU,  MPs  would  have 
personal  copyright  in  their  speeches  until  the  moment  these  speeches  are  recorded  or 
broadcast  live,  at  which  point  the  speeches  would  become  subject  to  parliamentary 
copyright. 

Under  the  proposed  bill,  copyright  in  a public  biU  would  initiaUy  vest  in  the  House 
where  the  biU  was  introduced.  After  the  bUl  is  carried  to  the  other  House,  the  two  Houses 
would  own  copyright  jointly.  ParUamentary  copyright  in  pubUc  bUls  would  last  untU  the 
bUls  receive  Royal  Assent,  at  which  point  they  would  become  subject  to  Crown 
copyright.  Crown  copyright  in  the  Acts  of  Parliament  would  last  for  50  years  since  the 
date  of  Royal  Assent.  If  a biU  does  not  receive  Royal  Assent,  parliamentary  copyright 
would  cease  the  end  of  a legislative  session. 

The  proposed  biU  provided  that  Houses  of  Parliament  could  choose  to  ovra 
copyright  either  separately  or  jointly,  and  a term  of  parliamentary  copyright  in  literary. 


” H.L.  BiU  125,  amendment  to  Clause  157  (1988). 


99 


dramatic,  musical,  or  artistic  works  would  be  50  years  after  their  creation.  The  bill  also 
provided  that  copyrights  held  by  the  House  of  Lords  and  the  House  of  Commons  would 
be  administered,  respectively,  by  Clerk  of  the  Parliament  and  the  Speaker  of  the  House  of 
Commons. 

Some  MPs  expressed  concern  over  enforcement  of  the  proposed  parliamentary 
copyright,  during  a committee  meeting  on  May  17,  1988.  MP  Austin  Mitchell  said  the 
parliamentary  procedure  was  often  “slow  and  cumbrous,”  which  would  make  it  difficult 
to  exercise  parliamentary  copyright  effectively.^^  He  also  said,  “Crown  copyright  sounds 
more  intimidating  as  a sanction  and  is  easier  to  enforce  than  parhamentary  copyright.”^'* 

On  the  other  hand,  MP  Frank  Doran  said  he  worried  that  enforcement  of  copyright 
in  parliamentary  materials  would  jeopardize  the  democratic  nature  of  the  country’s 
political  process.’^  He  called  the  House  of  Commons  a “fulcrum  of  our  democratic 
society”  and  warned  against  using  copyright  as  means  of  restricting  “the  democratic 
rights  of  individuals  or  the  population.”^^  Doran  also  said  that,  as  owner  of  copyrights, 
the  Parliament  might  have  financial  incentive  to  disseminate  its  materials  selectively, 
suppressing  some  information  while  giving  publicity  to  another.  He  said,  the  possibility 


Pari.  Deb.,  H.C.,  Standing  Committees  (1987-1988)  Vol.  V.,  Proceedings  of  Standing 
Committee  E (May  17,  1988). 

Id.  at  98. 

Id.  at  99. 

at  104-105. 

^Ud. 
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of  financial  benefit  “might  lead  to  a derogation  in  the  information  that  should  be 
disseminated  fi-om  the  House  and  made  available  to  the  public  without  restriction.”’’ 

Doran’s  concerns  were  understandable  considering  the  fact  that,  for  the  fifst  time  in 
the  history  of  British  copyright  law,  the  bill  gave  authors  moral  rights  in  their  works. 
Moral  rights,  as  distinct  from  the  rights  to  pecuniary  remuneration,  give  authors  the 
power  to  control  integrity,  authenticity,  disclosure,  and  withdrawal  of  their  works  from 
the  market.  By  introducing  moral  rights  into  its  domestic  copyright  legislations,  the 
United  Kingdom  was  able  to  join  the  Paris  Act  of  the  Berne  Convention  for  the 
Protection  of  Literary  and  Artistic  Works. 

However,  if  members  of  Parliament  were  to  have  moral  rights  in  their  speeches, 
could  they  prevent  news  media  criticism,  claiming  that  media  ‘distorted’  their  speech  by 
quoting  it  in  an  unfavorable  context?  To  address  this  concern,  the  bill  expressly  provided 
that  news  media  would  not  be  hable  for  any  infringement  of  MP’s  moral  rights  in  the 
process  of  news  reporting.  In  addition,  a government  minister  assured  news  media  that  all 
provisions  on  Crown  and  Parhamentary  copyright  would  be  subject  to  the  fair  dealing 
exception  that  allows  unauthorized  reproduction  of  protected  materials  for  purposes  of 
research  and  news  reporting. 

Some  MPs  also  were  concerned  that  parhamentary  copyright  would  enable  the 
government’s  parhamentary  majority  to  censor  speeches  of  opposition  party  members. 
Government  minister  John  Butcher  sought  to  aheviate  this  concern  by  stating  that,  under 


”/J.  at  104-105. 
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the  proposed  bill,  each  MP  would  have  the  right  “not  to  have  his  work  so  amended  and 
distorted  as  to  put  into  question  the  integrity  of  the  author.” 

Without  further  changes,  the  provisions  on  Crown  and  Parliamentary  copyrights 
became  part  of  the  Copyright,  Designs  and  Patents  Act  that  received  royal  assent  on 
November  15,  1988,  and  came  into  force  on  August  1,  1989. 

Copyright  Policy  under  the  Copyright,  Designs  and  Patents  Act  of  1988 
Shortly  after  the  enactment  of  the  new  copyright  law,  the  HMSO  issued  a series  of 
“letters”— regulatory  documents  explaining  the  revised  terms  of  reproduction  and 
photocopying  of  Crown  and  Parliamentary  materials.  The  Dear  Librarian  and  Dear 
Publisher  letters  were  addressed  not  only  to  publishers  and  librarians  but  also  to  anyone 
wishing  to  reproduce  government  works.  The  Dear  Publisher  letters  outlined  general 
rules  on  reproduction  of  Crown  and  Parliamentary  materials,  while  the  Dear  Librarian 
letter  focused  specifically  on  photocopying  of  government  works  for  personal  and 
educational  use.  In  addition,  HMSO  issued  two  Notices  to  Publishers  setting  the  terms  of 
the  class  licenses  for  the  right  to  reproduce  quasi-legislative  materials  in  print  and 
electronic  form. 

The  Dear  Librarian  letter**^  allowed  free-of-charge  photocopying  of  the  following 
four  categories  of  government  materials:  (1)  parliamentary  materials  including  bills, 
journals,  and  the  oflScial  record  of  proceedings  in  both  houses,  (2)  parliamentary  reports 
and  command  papers,  (3)  Acts  of  Parliament  and  Statutory  Instruments,  (4)  and 


^^Mat  100. 

Dear  Librarian,  CO  (P)  48/1022,  23  Sept.  1996 
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government  press  releases.*'  However,  the  HMSO  imposed  specific  restrictions  on  free 
photocopying  of  all  above  materials.  For  instance,  photocopying  was  allowed  only  for 
personal  use  of  an  individual  making  a copy.  In  addition,  a user  could  make  only  one 
copy  of  an  entire  document.  If  making  multiple  copies,  a user  was  limited  to  reproducing 
no  more  than  30  percent  or  one  chapter  of  any  single  document.*^  At  the  same  time,  the 
government  allowed  educational  estabhshments  to  make  multiple  verbatim  copies  of 
government  documents  for  dissemination  to  students  in  a classroom.*^  In  addition,  the 
HMSO  prohibited  photocopying  of  government  documents  in  connection  with 
advertising  or  in  a “potentially  hbelous  or  slanderous”  context.*''  HMSO  also  stressed  that 
photocopying  of  parliamentary  materials  should  not  give  rise  to  “unfair  or  misleading 
selection  or  undignified  association.” 

Stricter  rules  apphed  to  photocopying  of  materials  that  fell  outside  the  scope  of  the 
specified  four  categories.  Under  the  British  copyright  law,  the  doctrine  of  fair  dealing 
governed  unauthorized  reproduction  of  copyright  materials.  However,  the  HMSO 
interpreted  the  doctrine  of  fair  dealing  rather  narrowly,  stating  that  it:  (1)  applied  only  to 
photocopying  for  purposes  of  academic  research  and  private  study,  and  (2)  allowed  only 


*'  Id.  dX  2.1 
*^  Id.  at  2.2 

*^  Id.  at  5:  Educational  Privilege 

*'*  Id.  at  2.3.  “As  you  would  expect,  reproduction  is  not  allowed  in  connection  with 
advertising  or  endorsement,  nor  in  any  circumstances  which,  in  the  view  of  the  Copyright 
Unit,  are  potentially  libelous  or  slanderous  of  individuals,  companies  or  organizations.” 
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one  copy  of  a single  chapter  or  five  percent  of  an  entire  document,  whichever  was 
greater.*^ 

The  Dear  Publisher  letters  set  out  the  terms  for  all  other  types  of  reproduction  of 
government  materials  including  their  re-publication,  scanning,  or  downloading  fi-om 
government  websites.*’  The  HMSO  identified  two  classes  of  Crown  copyright  materials 
that  could  be  reproduced  “in  any  media  ...  in  all  languages  without  prior  permission  and 
fi'ee  of  charge”:  primary  statutory  materials,  such  as  Acts  of  Parliament  and  Statutory 
Instruments,  and  government  press  releases.**  However,  this  permission  was  subject  to 
specific  conditions  including  accurate,  non-misleading  reproduction  in  a value-added 
context,  with  an  acknowledgement  of  Crown  copyright. 

The  HMSO  did  not  allow  fi'ee  reproduction  of  a Crown  work  if  a publisher 
intended  to  use  it  “as  a poster,  form,  map  or  any  form  of  merchandising.”’*^  The  terms  of 
the  letter  applied  only  to  the  text  of  government  documents,  but  not  to  their  typographical 

*^  Id.  at  3. 

*’  Dear  Publisher  letters,  CO  (P)  48/1022,  21  Feb.  1997. 

**  Reproduction  of  Crown  copyright  material,  CO  (P)  48/1022,  21  Feb.  1997,  at  4.1 

*’  Id.  at  4.2.  “Such  reproduction  is  subject  to  the  following  conditions  being  comphed 
with: 

(i)  the  material  is  reproduced  in  a value-added  context,  i.e.  where  the  ofiBcial  text  has  had 
value  added  to  it  by  compilation  with  other  related  text,  analysis,  commentary, 
annotation,  indexing  or  cross-referencing  . . . 

(ii)  that  an  acknowledgement  of  Crown  copyright  is  featured  as  well  as  a statement  of  the 
source . . . 

(iii)  the  material  is  reproduced  accurately  and  in  a form  and  context  which  is  in  no  way 
misleading  as  to  the  intended  meaning  of  the  material.” 
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arrangement  or  the  software  embodying  the  documents.^'  The  letter  advised  that  requests 
for  reproduction  of  all  other  Crown  copyright  materials,  including  Command  Papers  and 
House  of  Commons  Papers,  would  be  considered  on  a case-by-case  basis.  Applications 
for  reproduction  of  Crown  maps  and  charts,  including  Ordinance  Survey  and 
meteorological  maps,  had  to  be  filed  directly  with  the  departments  producing  them. 

Another  Dear  Publisher  letter  described  the  policy  for  the  reproduction  of 
Parliamentary  copyright  materials.’^  Under  the  policy,  any  reproduction  of  Parliamentary 
copyright  materials,  either  in  print  or  electronic  form,  had  to  comply  with  at  least  five 
requirements.^^  First,  reproduction  had  to  be  accurate  and  non-misleading.  Second, 
reproduction  was  prohibited  in  connection  with  advertising,  endorsement  of  products,  or 
“any  form  of  undignified  association.”  Third,  Parliamentary  materials  could  not  be  used 
in  a way  that  weis  “potentially  libelous  or  slanderous  of  individuals,  compames,  or 
organizations.”  Fourth,  reproductions  must  not  purport  to  be  published  by  authority  of 
Parliament  or  the  Stationery  Office.  Finally,  Parliamentary  materials  must  not  be  used  for 
“overtly  political  purposes.”  In  addition,  the  HMSO  required  that  Hansard  (the  official 
record  of  parliamentary  debates)  should  be  reproduced  verbatim,  without  modification  or 
adaptation.  The  letter  also  warned  that  reproductions  of  Hansard  would  enjoy  less 
protection  in  defamation  proceedings  than  the  official  publication. 


Id.  at  4.5 

Reproduction  of  Parliamentary  copyright  material,  CO  (P)  48/1022,  21  Feb.  1997. 
” Id.  at  6.1  (a)-(e). 

Id.  at  7:  Privilege  at  Law. 
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The  letter  divided  parliamentary  materials  into  three  main  classes:  parliamentary 
bills,  journals  and  records  of  official  proceedings  in  both  houses,  and  select  committee 
reports.^^  HMSO  imposed  no  restrictions  on  reproduction  of  parhamentary  bills,  either  in 
print  or  electronic  form.  Stricter  rules  applied  to  reproductions  of  parliamentary  debates 
and  journals  of  both  houses.  For  their  unauthorized  reproduction  in  print  media,  the 
HMSO  imposed  the  limit  of 2,500  words  or  30  percent  of  the  text  of  any  single 
document.  In  addition,  publishers  had  to  accompany  reproductions  by  annotations  or 
commentary.  For  reproductions  on  the  Internet,  pubhshers  had  to  seek  prior  permission 
under  all  circumstances  and  were  likely  to  pay  copyright  fees.^^  Similar  terms  applied  to 
reproduction  of  committee  reports  issued  by  both  houses.  However,  the  HMSO  imposed 
a 10-percent  limit  on  the  amount  of  text  that  could  be  reproduced  from  committee  reports 
without  prior  permission.  However,  even  when  the  HMSO  relaxed  copyright  rules  for 
several  classes  of  Crown  works,  it  charged  frill  royalties  for  the  right  to  reproduce  the 
same  materials  in  electronic  form. 

Smce  1995,  the  HMSO  started  issuing  class  licenses  for  the  right  to  reproduce 
quasi-legislative  materials.  The  terms  of  the  license  were  set  out  in  two  Notices  to 
Publishers  regarding  reproductions  in  print  and  electronic  media  respectively.^^  The 

Id.  at  Annexes  A and  B. 

The  two  Houses  had  somewhat  different  charging  pohcies.  House  of  Lords  stated  that 
copyright  fees  would  be  waived  in  most  of  the  cases.  To  the  contrary.  House  of 
Commons  stated  that  it  would  normally  charge  for  reproduction  of  its  materials  for 
commercial  purposes.  However,  it  added  that  copyright  royalties  and  fees  normally 
would  be  waived  or  reduced  for  reproductions  for  non-commercial,  technical  or  scientific 
purposes,  including  works  of  scholarship  and  articles  in  academic  journals. 

Notice  to  Publishers:  Reproduction  of  Crown  copyright  quasi-legislative  material, 
QLM/2;  Notice  to  Publishers:  Reproduction  of  Crown  copyright  quasi-legislative 
material  in  electronic  and  micrographic  form,  QLM/3. 
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HMSO  defined  quasi-legislative  materials  as  works  that  “form  or  explain  the  fi-amework 
within  which  legislative  provisions  are  administered  and  the  regulatory  practices 
followed  by  public  servants  within  that  fi-amework.”^*  For  instance,  quasi-legislative 
materials  included  administrative  regulations,  departmental  circulars,  court  rules  and 
court  forms.  The  HMSO  required  that  reproductions  under  the  license  should  be  done  in  a 
value-added  context  and  should  not  encourage  “offensive,  immoral  or  anti-social 
behavior.  In  addition,  licensees  were  under  obligation  to  ensure  that  the  material  they 
published  was  current.  The  HMSO  set  a flat  royalty  rate  of  7.5  percent  (for  reproductions 
in  print  form)  and  1 5 percent  (for  reproductions  in  electronic  form)  of  total  revenue 
generated  by  the  sale  of  products  containing  licensed  materials. 

However,  if  publishers  wished  to  reproduce  government  materials  outside  the  scope 
of  the  granted  class  hcense,  they  had  to  seek  permission  fi-om  individual  government 
departments,  negotiating  reproduction  agreements  on  a case-by-case  basis.  Some 
publishers  complained  that  often  people  who  undertook  those  negotiations  were  ofiBcials 
“with  no  knowledge  of  publishing,  copyright,  or  potential  markets.”'*^’  The  dissatisfaction 

Id.  at  2.1:  Definitions. 

Id.  at  1 : Introduction.  “The  Controller  reserves  the  right  to  require  the  withdrawal  or 
cessation  of  the  reproduction  of  quasi-legislative  material  in  any  publication  upon  any  of 
the  following  grounds: 

(i)  that  the  publication  is  illegal  or  encourages  offensive,  immoral  or  anti-social  behavior; 

(ii)  that  the  publication  is  misleading,  e.g.  out-of-date  material  is  presented  as  current,  it 
contains  material  inaccuracies  and/or  material  misrepresentations  or  a suggestion  of  an 
official  endorsement  by  the  Crown  where  none  exists.” 

See  QLM/2  at  6. 1 ; QLM/3  at  6. 1 . 

See  The  Publishers  Association,  Ltd.  Response  to  the  Green  Paper  on  Crown 
Copyright  in  the  Information  Age,  No.  41,  at  2.2  (March  30,  1998). 
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of  private  publishers  and  members  of  the  public  with  the  government’s  copyright  regime 
in  the  mid-1990s  led  to  the  revision  of  the  Crown  copyright  policy  at  the  turn  of  the  21®* 
century. 

This  chapter  demonstrated  that  the  British  government’s  policy  on  copyright  in 
official  publications  changed  substantially  during  the  second  half  of  the  20*  century. 

Since  191 1,  the  U.K.  Parliament  revised  national  copyright  laws  twice-in  1956  and  in 
1988.  The  Copyright  Act  of  1956  extended  Crown  copyright  to  all  unpublished 
government  works,  as  well  as  video  and  audio  recordings.  At  the  same  time,  the 
government  reaffirmed  its  commitment  to  waiving  copyright  in  the  text  of  laws  and  most 
of  parUamentary  materials. 

In  1988,  the  U.K.  government  abolished  the  “first  publication”  rule  under  which  the 
government  held  copyright  in  all  works  first  published  by  the  Crown.  It  was  replaced  by 
separate  clauses  providing  for  Crown  copyright  in  Acts  of  Parliament  and  Parliamentary 
copyright  in  all  works  made  under  the  direction  or  control  of  either  House.  The  HMSO 
explained  the  copyright  pohcy  under  the  1988  law  in  a series  of  admimstration 
regulations  called  “letters.”  Under  these  regulations,  the  HMSO  retained  exclusive 
authority  to  license  re-publication  and  reproduction  rights  in  Crown  and  Parliamentary 
copyright  materials.'”^  When  reproduction  was  sought  for  purposes  of  personal  gain  or 
commercial  profit,  the  Stationary  Office  usually  assessed  copyright  fees.  The  fees  were 
reduced  or  waived  only  when  reproduction  was  done  for  educational,  techmcal,  or 
scientific  purposes  and  in  cases  “where  the  profit  was  not  a main  purpose  of 
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Dear  EstabUshment  Officer,  at  par.  26. 
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reproduction.”'®^  In  addition,  a more  relaxed  copyright  regime  applied  to  statutory 
materials,  government  press  releases,  and  ministerial  speeches.'®"' 

Only  a decade  after  the  enactment  of  the  Copyrights,  Designs,  and  Patents  Act  of 
1988,  in  the  late  1990s,  the  British  government  began  reviewing  its  pohcy  on  Crown 
copyright.  The  government  cabinet  explained  that  such  review  was  necessitated,  in  part, 
by  the  development  of  new  information  technologies,  a desire  to  distribute  oflBcial 
materials  via  computer  networks,  and  a strong  public  lobbying  for  adoption  of 
comprehensive  public  access  laws.  The  next  two  chapters  will  discuss  current  copyright 
policy  of  the  British  government  and  online  availability  of  government  pubUcations. 


'®^  Id.  at  par.  48.  “Fees  should  be  waived  or  reduced  in  respect  of  apphcations  for  use  of 
Crown  material  for  professional,  technical  or  scientific  purposes  where  profit  is  not  a 
main  purpose  of  reproduction.  Consideration  of  reduction  or  remission  of  fees  should 
also  be  given  to  reproduction  in  works  of  scholarship,  in  the  journals  of  learned  societies 
and  similar  non-profit-making  bodies,  for  educational  purposes,  and  in  other  cases  where 
the  need  for  the  fullest  dissemination  of  official  information  is  paramount  and  outweighs 
any  other  considerations.” 
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Id.  at  par.  39,  44  and  45. 


CHAPTER  5 

CROWN  AND  PARLIAMETARY  COPYRIGHT  IN  THE  1990S 
The  copyright  policy  of  the  U.K.  government  in  the  1990s  was  influenced  by 
several,  equally  important,  considerations.  On  the  one  hand,  the  British  government 
sought  to  maintain  financial  viability  of  its  government  agencies.'  To  this  end,  it 
encouraged  agencies  to  treat  government  information  as  a marketable  commodity,  selling 
it  to  consumers  for  a fair  market  price.  On  the  other  hand,  the  British  government  was 
under  the  increased  pressure  to  provide  better  public  access  to  its  official  information, 
both  in  paper  and  electronic  form.  Domestic  Ifeedom  of  information  advocates  claimed 
that  existence  of  Crown  copyright  hampered  public  access  to  government  publications.  In 
addition,  European  Union  claimed  that  restricted  access  to  official  information  in  the 
United  Kingdom  created  obstacles  to  commerce  between  European  nations.  Specifically, 
the  European  Union  officials  argued  that  European  companies  did  not  have  adequate 
access  to  business  and  regulatory  information  in  the  United  Kingdom. 

This  chapter  will  identify  the  events  and  policy  trends  that  shaped  the  British 
copyright  regime  in  the  1990s.  The  chapter  will  first  describe  the  British  policy  to  treat 
government  information  as  a commodity  and  the  events  leading  to  the  sale  of  the 
government’s  printing  office  (HMSO).  Then  the  chapter  \vill  focus  on  the  British 
domestic  initiatives  to  enact  freedom  of  information  laws  and  to  provide  more 
government  information  via  electronic  networks.  The  chapter  will  also  talk  about  the 

' Information  in  this  Introduction  is  taken  fi-om  the  sources  that  are  quoted  later  in  this 
Chapter. 
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influence  of  European  community  laws  on  the  domestic  copyright  regime  in  the  United 
Kingdom.  Finally,  the  chapter  will  describe  the  recent  initiatives  of  the  U.K.  government 
in  revising  its  copyright  regime. 

Events  and  Policies  That  Shaped  Government’s  Copyright  Regime  in  the  1990s 
Government  Information  as  a Marketable  Commodity 

In  the  1990s,  the  U.K.  government  encouraged  its  executive  agencies  to  operate  on 
a commercial  basis,  thus  niinimizing  their  reliance  on  government  funding.  The 
government  urged  them  to  recover  operating  costs  through  sales  and  the  supply  of 
consultative  services  instead  of  government  subsidies.  For  instance,  the  National  Health 
Service  was  entirely  self-financing.  Critics  argued  that,  under  this  approach,  government 
agencies  were  more  concerned  about  raising  their  revenues  than  providing  public  service. 
The  U.K.  policy  has  been  described  as  “not  so  much  a public  information  access  policy 
as  a business  strategy  for  government.” 

In  1990,  the  Department  of  Trade  and  Industry  responsible  for  the  U.K.  policy  on 
intellectual  property  issued  new  guidelines  on  trade  in  government-held  data.  The 
document,  “Guidelines  on  Government-Held  Tradable  Information,”  emphasized  the 
value  of  ofiBcial  information  in  generating  additional  revenue  for  the  state.  The  guidelines 
urged  government  departments  to  seek  better  commercial  uses  for  information  they  held. 
In  particular,  the  document  instructed  government  agencies  to  charge  “reasonable  market 
prices”  when  selling  or  licensing  their  data  to  private  businesses. 


^ See  Electronic  Publications:  Rights  and  Restrictions  for  Libraries  and  their  Users 
(Seminar  organized  by  the  University  of  Southampton,  July  17,  1997);  quoted  in  Crown 
Copyright  in  the  Information  Age,  Cm.  3819,  Jan.  1998,  at  1.12. 
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Similar  considerations  informed  the  government’s  copyright  pohcy  articulated,  in 
part,  in  the  1995  Dear  Establishment  Officer  letter.^  In  this  letter,  the  HMSO  advised 
individual  government  agencies  that,  under  the  1988  law,  cop>right  clearly  was  a 
property  right  and  therefore  could  be  traded  just  like  any  other  asset  or  commodity.'* * 

Since  copyright  presented  a potential  source  of  revenue,  the  HMSO  encouraged  agencies 
to  acquire  copyright  both  in  the  works  they  produced  and  in  the  commissioned  works.^ 

In  addition,  the  HMSO  provided  agencies  with  direct  financial  incentives  to  exploit 
government  works  commercially.  In  particular,  the  HMSO  gave  agencies  the  complete 
freedom  to  decide  how  the  works  they  originated  were  first  published.^  If  agencies  chose 
to  pubUsh  their  materials  internally,  they  retained  all  revenue  derived  from  the  sale  of 
their  pubhcations.’  The  agencies  that  pubUshed  their  own  works  included  the  Health  and 
Safety,  Ordinance  Survey,  Hydrographic  Office,  and  the  Public  Records  Office.  If, 
instead,  government  agencies  chose  to  negotiate  pubhshing  agreements  with  private 
companies,  they  retained  all  royalty  payments  derived  from  such  agreements.  As  a 
consequence,  government  information  turned  into  a revenue-generating  commodity,  with 

' Dear  Estabhshment  Officer,  DEO  (PM)(95)4  (June  12,  1995),  updated  by 
DEO(PM)(96)3  (Sept.  23,  1996). 

^ Id.  at  par.  10.  “The  CDPA  88  makes  it  clear  that  copyright  is  defined  as  a property  right. 
This  means  that  it  is  an  asset  or  commodity  which  can  be  traded  by  its  owner.” 

^ Id.  at  par.  12.  “The  decision  as  to  whether  or  not  copyright  should  be  acquired  for  the 
Crown  shall  rest  with  the  commissioning  Department,  but  the  general  benefits  to  the 
Crown  of  acquiring  copyright  in  commissioned  works  should  always  be  borne  in  mind.” 

* Id.  at  par.  25.  “Departments  are  free  to  negotiate  the  terms  of  all  First  Pubhcation 
agreements  . . . Any  royalty  income  received  can  be  retained  in  full  by  the  Department  in 
question,  subject  to  Treasury  guidelines.” 

’ Id.  at  par.  3 1 . “All  income  generated  under  delegated  authority  may  be  retained  by 
Departments  to  meet  any  administrative  costs  incurred.” 
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prices  for  government  publications  often  exceeding  the  actual  costs  of  their  production. 
For  instance,  a daily  issue  of  ofBcial  parliamentary  debates  (Hansard)  was  sold  for  £7.50, 

g 

while  its  production  cost  was  little  more  than  one  pound. 

Also  some  government  departments  sought  to  reap  higher  profits  by  licensing 
exclusive  rights  to  reproduce  their  materials  in  electronic  form.  One  of  the  biggest 
controversies  involved  a contract  between  the  Department  of  Inland  Revenue  and  the 
publishing  company,  Tolleys,  for  exclusive  electronic  reproduction  of  tax  manuals.  In 
1995,  the  Department  of  Inland  Revenue  published  its  tax  manuals-intemal  guidance 
notes  interpreting  tax  laws-and  granted  exclusive  distribution  rights  to  ToUeys.^  When 
another  legal  publisher,  Butterworths,  incorporated  guidance  manuals  into  its  CD-ROM 
products,  the  HMSO  threatened  legal  action.  It  stated  that  the  terms  of  Butterworths’ 
general  reproduction  license  did  not  extend  to  reproduction  of  Crown  copyright  materials 
in  electronic  form. 

The  Professional  Publishers  Permissions  Group,  of  which  Butterworths  was  a 
member,  claimed  that  by  restricting  electronic  reproduction  of  tax  manuals,  the  HMSO 
abused  its  monopoly  position  as  a supplier  of  government  materials.’^  Publishers  also 
argued  that  restrictive  eopyright  policy  threatened  the  viability  of  their  business  because, 
in  the  future,  most  legal  products  will  have  to  be  published  in  electronic  form-on  CD- 

* Lorraine  Keenan,  Crown  copyright  and  copying  legislation,  INTELLECTUAL  PROPERTY, 
Vol.  1(2),  May  1996,  Birmingham:  Central  Law  Information  Service. 

" See  Frances  Gibb,  HMSO  sues  CD-ROM  firm.  The  Times,  Nov.  7,  1995  (Home  News) 
and  Robert  Rice,  Deal  on  electronic  copyright  elusive,  FINANCIAL  TIMES  (LONDON),  Feb. 
9,  1996,  at  6. 

See  Robert  Rice,  Publishers  accuse  government  of  HMSO  sell-off  ‘sweetener,  ’ 
Financial  Times  (London),  Feb.  9,  1996,  at  16. 
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ROMs  or  via  computer  networks.  Mr.  Neville  Cusworth,  the  chairman  of  Butterworths, 
said:  “The  future  of  all  the  legal  pubUshers  is  electronic.  So  we  have  no  choice  but  to 
resist.”' ' 

Legal  publishers  were  not  alone  in  criticizing  government  copyright  policy.  In  a 
pubhc  speech,  High  Court  Justice  Laddie  condemned  the  exploitation  of  Crown  copyright 
in  statutes  and  regulations.'^  Laddie  said,  “It  is  legitimate  to  point  out  that  the  frenzy  to 
get  on  the  copyright  bandwagon  now  extends  to  the  legislature  seeking  to  make  money 
out  of  the  exploitation  of  the  legislation  which  it  passes  and  which  should  be  available  to 
all.”'^  Lord  Anthony  Lester  supported  Justice  Laddie  in  his  December  1995  letter  to  The 
Times.  Lord  Lester  called  on  the  government  to  create  a right  of  access  to  legislative 
materials  “without  cost  or  at  only  marginal  cost.”'^  He  stated  that  the  HMSO’s  policy 
“severely  hampers  the  public’s  access  to  information  about  the  law  of  the  land  and  the 
work  of  Parliament  and  government.”'^ 

Other  commentators  expressed  similar  viewpoints.  For  instance.  The  Times 
published  a letter  from  a lawyer  who  beheved  it  was  “inappropriate”  for  the  government 
to  “levy  copyright  reproduction  fees  on  the  dissemination  of  these  [official]  materials  to 

" See  Robert  Rice,  Deal  on  electronic  copyright  elusive,  FINANCIAL  TIMES  (LONDON), 
Feb.  9,  1996,  at  6. 

See  Frances  Gibb,  Attack  on  copyright.  The  Times,  Dec.  5,  1995  (Features). 

Lord  Lester,  Crown  copyright  and  public  access  to  laws  of  the  land,  THE  TIMES,  Dec.  8, 
1995  (Features). 

Id. 
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citizens  who  are  affected  by  them.”’’  He  also  was  concerned  that  the  government  could 
use  copyright  to  suppress  publication  of  certain  materials.  Law  professor  Stephen  Saxby 
warned  that  HMSO’s  pricing  policy  would  make  it  difficult  for  educational 
establishments  to  acquire  government  materials  in  electronic  form.  Saxby  also  wrote  that 
restrictive  copyright  policies  could  put  national  pubhshing  business  at  a disadvantage  vis- 
a-vis  its  competitors  in  Europe  and  the  United  States  where  most  of  the  government 
information  is  in  the  public  domain.  He  wrote,  “If  too  much  emphasis  is  placed  on 
treating  ofiBcial  information  as  a tradable  commodity  within  a controlled  commercial 
market,  the  broader  objective  of  securing  access  and  use  of  this  valuable  resource  to 
improve  the  competitiveness  of  the  nation  will  be  vmdermined.” 

Throughout  the  1990s,  various  businesses  and  public  organizations  continued  to 
lobby  government  for  relaxation  of  copyright  in  government  publications.  Under  strong 
public  pressure,  John  Major’s  government  launched  a revision  of  the  government 
copyright  regime.  One  of  the  first  steps  on  the  way  of  revising  that  regime  was  the  sale  of 
the  HMSO  to  a private  company. 

Privatization  of  the  HMSO 

Throughout  the  1980s  and  the  1990s,  financial  performance  of  the  HMSO-the 
agency  that  administers  Crown  and  Parliamentary  copyrights-has  been  declining.  For 
instance,  between  1990  and  1994,  the  total  revenues  of  the  HMSO  dropped  by  more  than 
£45  million  to  £341.8  million.'^  The  agency’s  actual  profits  were  much  lower,  not 

Martin  Howe,  Crown  copyright  and  public  access  to  laws  of  the  land.  The  Times,  Dec. 
8,  1995  (Features). 

Proposed  Privatization  of  HMSO:  Minutes  of  Evidence  Taken  Before  the  Finance  and 
Service  Committee,  House  of  Commons,  Nov.  21,  1995  (statement  of  Roger  Freeman, 
Chancellor  of  the  Duchy  of  Lancaster). 
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exceeding  £14  million  in  1993.  The  U.K.  government  sought  to  reverse  the  trend  by,  first, 
giving  the  HMSO  the  status  of  a trading  fund,  and  then  later  the  status  of  an  executive 
agency.  As  an  executive  agency,  the  HMSO  had  greater  financial  and  operational 
independence  that  included  control  over  its  own  affairs  and  pay  structures.’^  The  HMSO 
also  had  to  meet  financial  targets  set  by  the  government  ministers,  such  as  achieving 
specific  levels  of  profits. 

However,  despite  governmental  attempts  to  reorganize  the  HMSO,  its  financial 
performance  steadily  declined  over  the  years.  After  private  publishers  started  offering 
services  that  were  traditionally  performed  by  the  government’s  printing  ofBce,  the 
HMSO  cut  its  staff  in  half  and  was  still  sustaining  financial  losses.^’’  In  fact,  the  situation 
was  so  dire  that  the  government  decided  to  put  the  HMSO  on  sale. 

In  November  1995,  the  House  of  Commons’  Finance  and  Services  Committee  held 
hearings  on  the  proposed  sale  of  the  HMSO.  Government  minister  Roger  Freeman,  who 
testified  before  the  committee,  argued  that  the  sale  would  benefit  both  the  Stationery 
OfBce  and  the  nation’s  taxpayers.^'  He  said  the  privatization  would  enable  the  Stationery 
Office  to  take  on  more  commercial  projects,  thus  increasing  its  market  share.  At  the 

The  Sale  of  The  Stationery  OfBce,  Report  of  the  Controller  and  Auditor  General  (Feb. 
11,  1998). 

“ “Since  1980,  the  HMSO  has  reduced  its  staffing  from  6,300  to  2,900  today.”  Proposed 
Privatization  of  HMSO:  Minutes  of  Evidence  Taken  Before  the  Finance  and  Service 
Committee,  House  of  Commons,  Nov.  21,  1995.  See  also  The  Sale  of  the  Stationery 
OfBce:  Report  by  the  Comptroller  and  Auditor  General,  Feb.  11,  1998,  Figure  3. 

See  Proposed  Privatization  of  HMSO  (statement  of  Roger  Freeman)  at  3. 

^ Id.  Freeeman  said,  “. . . the  reasons  I advanced  for  proceeding  with  a plan  for 
privatization  of  HMSO  centered  on  the  ability  of  HMSO,  under  the  title  of  “The 
Stationery  Office”  in  private  sector  ownership,  to  enter  new  markets-they  are  denied  that 
at  the  moment-and  the  government  market  is  contracting.” 
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same  time,  Freeman  suggested  that  the  government  should  retain  a small  “residual  body” 
responsible  for  publication  of  official  gazettes  and  administration  of  Crown  and 
Parhamentary  copyright.^^ 

Freeman  also  assured  committee  members  that  the  privatized  company  would 
strive  to  keep  up  the  high  level  of  service  for  ParUament  because  the  latter  would  be  one 
of  its  most  valuable  and  prestigious  customers.^'*  However,  he  said,  if  Parliament  is  not 
satisfied  with  the  level  of  service,  it  would  be  able  to  negotiate  contracts  with  other 
publishing  companies. 

Committee  members  also  expressed  concern  that  private  publication  of  government 
materials  would  hamper  the  posting  of  official  documents  online.^^  However,  both 
Freeman  and  Mike  Lynn,  the  head  of  the  HMSO,  testified  that  the  privatized  company 
would  have  to  comply  with  the  “open  government”  policy  by  facUitating  public  access  to 
official  information.  Freeman  also  stated  that  he  was  “strongly  of  the  view  that  we  should 
seek  wherever  possible  ...  to  distribute  fi’ee  copies  of  documents,  to  permit  access  to 
Crown  documents  by  the  Internet  and  Super  Highway. Likewise,  Lynn  believed  that 
the  proposed  privatization  would  make  copyright  matters  even  easier  by  structurally 
separating  production  of  “raw”  government  material  fi’om  works  with  added  value 


^ Id.  at  3. 

Id.  at  4. 

“ For  instance,  Mr.  Gary  Waller  stated  that,  in  his  opinion,  “many  parhamentarians 
would  like  to  see  a good  deal  of  material  published  over  the  Internet.”  Id.  at  8. 


^ Id.  at  %. 
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including  printed  publications  and  electronic  databases  that  are  subject  to  stricter 
copyright  regulations?’ 

In  February  1996,  in  a written  reply  to  the  question  of  MP  Peter  Ainsworth,  Roger 
Freeman  provided  lurther  details  regarding  the  proposed  privatization  of  the  Stationery 
OfiBce.  He  stated  that  the  government  would  retain  a small  residual  body  within  the 
Cabinet  OfiBce  that  would  continue  administering  and  enforcing  Crovra  copyright.  This 
residual  body  would  license  publication  rights  to  a new  owner  of  the  government’s 
printing  business  and  require  it  “to  ensure  the  continuing  availability  of  ofiBcial 
publications  in  response  to  public  demand.”  Freeman  also  said  the  residual  body  would 
act  under  the  government’s  policy  to  make  “ofiBcial  information  as  widely  and  readily 
available  as  possible,  taking  into  account  the  need  to  protect  the  interests  of  the 
taxpayer.”  Demonstrating  the  administration’s  commitment  to  the  open  government 
policy.  Freeman  announced  that,  from  now  on,  private  publishers  did  not  need  to  seek 
prior  permission  and  pay  copyright  fees  for  the  right  to  reproduce  primary  statutory 
materials  in  electronic  or  microform  formats.  However,  publishers  still  would  have  to 
place  these  materials  in  a “value-added  context”  by  accompanying  them  with  original 
commentary,  annotations,  or  indexing.  Previously,  this  concession  applied  only  to 
reproductions  in  print  publications.  At  the  same  time.  Freeman  stated  that  the  Controller 
of  Her  Majesty’s  Stationery  OfiBce  would  continue  to  charge  copyright  royalties  for 
reproduction  of  those  government  works  that  have  “inherent  commercial  value.” 

Id.  at  8.  Lynn  said,  “I  think  in  that  respect  the  privatization  will  clarify  the  situation 
which  is  a httle  confused  at  the  moment  because  it  will  quite  clearly  separate  out  the 
copyright  issue  relating  to  the  raw  material  which  is  generated  by  the  House  or  by 
government  departments.  It  will  separate  that  out  from  the  value  added  by  the  Stationery 
OfiBce  producing  either  printed  or  electronic  products.” 
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On  September  30,  1996,  the  government  sold  the  Stationery  Office  to  the  National 
Publishing  Group  for  £54  milhon.^*  The  new  business  retained  the  name  of  The 
Stationery  Office  Ltd.  Both  houses  of  Parliament  and  many  government  departments 
entered  into  initial  four-year  contracts  with  the  privatized  company  for  publication  of 
their  works  in  existing  editions.  At  the  end  of  the  four-year  period.  Parliament  and 
government  entities  planned  on  holding  open  competitive  tenders  for  the  right  to  offer 
them  publishing  services. 

The  small  residual  body  employing  about  20  people  remained  the  part  of  the 
Cabinet  Office  under  the  name  of  Her  Majesty’s  Stationery  Office  (HMSO).^^  At  the 
head  of  the  HMSO  is  the  Controller  who,  by  virtue  of  Letters’  Patent,  administers  Crown 
copyright  on  behalf  of  the  Crown  and  performs  duties  of  the  Queen’s  Printer.  Parliament 
also  has  delegated  the  Controller  the  authority  to  administer  Parliamentary  copyright  on 
behalf  of  the  House  of  Lords  and  the  House  of  Commons.  The  HMSO  licenses  the 
printing  of  a wide  range  of  statutory  and  parliamentary  materials  including  the  Acts  of 
Parliament,  Statutory  Instruments,  Command  Papers,  and  London,  Edinburgh  and  Belfast 
Gazettes.  However,  the  business  of  publishing  and  distributing  government  materials  is 
performed  now  by  the  privatized  entity.  The  Stationery  Office  Ltd.  Consequently,  the 
sale  of  the  Stationery  Office  resulted  in  the  structural  separation  of  two  functions:  the 
administration  of  the  Crown  and  ParUamentary  copyrights  and  the  management  of 
official  pubhshing  business. 


^ See  The  Sales  of  The  Stationery  Office:  Report  of  the  Comptroller  and  Auditor 
General,  Feb.  1 1 , 1998. 

^ See  Crown  Copyright  in  the  Information  Age,  Cm.  3819  (1998)  at  2.19-2.22. 
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The  U.K.  government  is  still  in  the  process  of  re-organizing  the  HMSO.  At  the  end 
of  2001,  the  government  cabinet  issued  a consultation  paper  on  Crown  copyright 
licensing,  proposing  to  centralize  all  licensing  of  Crown  copyright  materials  within  the 
HMSO.^°  Under  the  proposal,  the  HMSO  will  assume  more  responsibilities  by 
administering  all  licensing  that  previously  has  been  done  by  individual  government 
departments.  In  addition,  the  HMSO  seeks  to  facilitate  the  process  of  administering  the 
licensing  of  government  materials  by  making  possible  online  application  for  copyright 
licenses. 

Initiatives  on  Electronic  Distribution  of  Government  Information 

Revision  of  copyright  policies  in  the  mid-1990s  also  was  influenced  by  a growing 
demand  for  electronic  distribution  of  government  information.  In  1995,  the  House  of 
Commons’  Information  Committee  appointed  the  Electronic  Publishing  Group  to 
investigate  whether  parliamentary  materials  should  be  distributed  via  the  World  Wide 
Web.^’  The  editor  of  the  OfiScial  Report  {Hansard)  ehaired  the  group  that  included 
members  of  both  parliamentary  chambers.  This  initiative  was  welcomed  by  the  Campaign 
for  Freedom  of  Information  that  has  long  complained  about  lack  of  public  access  “to 
Hansard  and  to  Britain’s  laws  on  the  Internet  because  of  the  HMSO’s  policy  of 
commercially  exploiting  Crown  and  Parliamentary  copyright.” 


Licensing  of  Crown  Copyright,  available  at  <http://www.hmso.gov.uk/regulation- 
framework.htm>. 

See  Electronic  Publication  of  House  of  Commons  Documents:  Report,  Together  with 
the  Proceedings  of  the  Committee,  HC  328  (1995/1996). 

See  Stephen  Coleman,  Westminster  in  the  Information  Age,  32  PARLIAMENTARY 
Affairs  371,  at  376  (1999). 


120 


In  1 996,  the  Electronic  Publishing  Group  issued  a report  recommending  that  the 
full  ofiScial  text  of  parliamentary  publications  should  be  published  on  the  Internet  free  of 
charge.  The  group  argued  that,  as  a law-making  body.  Parliament  had  a duty  to  ensure 
that  people  knew  the  laws  governing  them.  The  report  also  stated  that  there  was  a “clear 
public  right  to  unfettered  access”  to  parliamentary  materials.^'*  Electronic  publishing  of 
parliamentary  publications  would  facilitate  public  access  to  oflBcial  information  and,  as  a 
result,  increase  overall  public  awareness  of  the  political  process,  the  group  claimed. 

In  addition,  the  group  came  to  conclusion  that  Parliament  did  not  treat  publication 
of  its  documents  as  a profit-making  activity.^^  To  the  contrary,  it  subsidized  publication 
of  its  materials  in  addition  to  paying  annual  service  fees  to  the  HMSO.  Consequently,  the 
group  stated  that  it  was  public  policy  rather  than  financial  considerations  that  guided  the 
distribution  of  parliamentary  publications.  The  group  pointed  to  a relatively  low  cost  of 
providing  the  public  with  online  access  to  parliamentary  materials  most  of  which  were 
already  available  in  electronic  form  on  internal  parliamentary  networks.^^  At  the  same 
time,  the  report  cautioned  Parliament  against  incurring  additional  expenses  by  setting  up 


” See  Report  of  the  Electronic  Publishing  Group  at  4.7.  “The  group  recommends  that  the 
full  official  text  of  parliamentary  publications  be  published  free  of  charge  on  the 
Internet.”  Cm.  328  (1995/1996)  Annex. 

^ M at  3. 1 “As  a law-making  body.  Parliament  needs  to  ensure  that  those  subject  to  its 
laws  have  easy  access  to  them  and  the  law-making  process,  and  the  group  believes  that 
there  is  a clear  public  right  to  unfettered  access  to  this  material.” 

” Id.  at  3.2  “The  group  considered  whether  unacceptable  financial  consequences  might 
arise  from  free  distribution.  It  considered,  too,  whether  Parliament  viewed  its  publications 
as  commercial  products.  Taking  account  of  the  recent  supply  and  service  agreements  wdth 
HMSO,  under  which  each  House  v^,  by  the  payment  of  an  annual  charge,  fimd  the  full 
production  costs  of  each  class  of  document,  the  group  concluded  that  the  answer  is  both 
cases  was  no.” 


^ Mat  2.1. 
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an  elaborate  administrative  scheme  to  administer  copyright  payments,  should  Parliament 
decide  to  charge  for  online  access  to  its  publications.^’  The  report  recommended  that  only 
those  wishing  to  reproduce  parliamentary  materials  for  commercial  purposes  should  be 
required  to  pay  copyright  fees.^* 

In  addition,  the  group  suggested  that  electronic  and  print  versions  of  parliamentary 
papers  should  be  identical  and  released  to  the  public  at  the  same  time.^^  The  group 
advised  Parliament  to  hire  an  independent  contractor  who  would  create  and  administer  on 
behalf  of  Parliament  a database  of  all  electronic  parliamentary  publications.  However,  the 
contractor  should  not  have  exclusive  rights  to  the  data,  according  to  the  report."*” 

In  March  1996,  the  House  of  Commons’  Information  Committee  approved  the 
Electronic  Publishing  Group  report,  stressing  that  free  electronic  distribution  of 
parliamentary  publications  would  “encourage  wider  public  interest  in,  and  knowledge  of, 
the  business  of  the  House.”"*'  The  Committee  decided  that  only  those  wishing  to 
reproduce  electronic  parliamentary  publications  for  commercial  purposes  would  have  to 
secure  non-exclusive  copyright  licenses  and  provide  Parliament  with  free  copies  of  the 


” Id.  at  4.7  “Any  system  for  sale  hy  Parliament  of  the  raw  text  of  parliamentary 
publications  would  either  require  the  setting  up  of  a system  within  Parliament  to 
administer  it,  or  would  necessitate  paying  another  body  to  administer  it  on  Parliament’s 
behalf” 

at4.8. 

Id.  at  4.5. 
at  5.3. 

First  Report:  Electronic  Publication  of  House  of  Commons  Documents,  Cm.328 
[995/1996]  at  par.  5.  “The  proposal  to  make  documents  of  the  House  available  via  the 
Internet  free  of  charge  was  particularly  welcomed  by  the  Committee  since  it  would,  in  the 
Committee’s  view,  encourage  wider  public  interest  in,  and  knowledge  of,  the  business  of 
the  House.  The  Committee  fully  supports  the  proposal.” 
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resulting  product/^  The  committee’s  recommendations  were  implemented  in  the  faU  of 
1996,  when  Parliament  launched  its  website,  ^^ww, parliament.uk.  The  site  provided 
access  to  daily  transcripts  of  parliamentary  debates,"*^  the  text  of  bills  and  explanatory 
notes  to  the  bills,  committee  reports,  and  weekly  informational  digests. 

The  Cabinet  Office  followed  the  House  of  Commons’  example  by  publishing  a 
consultative  paper  on  the  electronic  delivery  of  government  services."^  The  minister  for 
public  service,  Roger  Freeman  (who  several  months  earlier  voiced  his  support  for  the 
electronic  distribution  of  government  materials),  presented  the  paper  to  Parliament.'*^  The 
Government,  direct  initiative  proposed  to  deliver  a wide  range  of  government  services 
online-from  electronic  filing  of  taxes  to  online  application  for  various  licenses.'*^ 

Authors  of  the  paper  believed  that  government  information  policy  should  pursue 
two  goals:  encouraging  the  growth  of  new  information  services  and  providing  better 
access  to  government  information.  The  paper  stated  that  development  of  new  products 
based  on  government-held  information  could  benefit  the  national  economy  by  creating 


Id.  at  par.7. 

The  Official  Report  of  Parliamentary  Proceedings  (Hansard)  is  published  online  at 
12:30  pm  the  day  after  recorded  proceedings.  This  delay  allows  time  for  members  of 
Parliament  to  correct  the  transcript  of  proceedings,  if  they  so  wish. 

Govemment.direct.  A Prospectus  for  the  Electronic  Delivery  of  Government  Services. 
Presented  to  Parliament  by  The  Chancellor  of  the  Duchy  of  Lancaster  by  Command  of 
Her  Majesty.  Cm.  3438  (1996/1997). 

See  Written  PQ  answer  given  by  Roger  Freeman  on  future  administration  of  Crown 
copyright,  9 Feb.  1996.  “I  shall  continue  to  encourage  developments  in  publishing 
suitable  information  by  electronic  means  including  the  Internet,  other  online  services  and 
CD-ROMs.” 


See  Govemment.direct  at  6. 1 8. 
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new  jobs  and  generating  additional  revenues/’  Electronic  provision  of  services  also  had 
potential  to  reduce  the  costs  of  government  administration/*  On  the  other  hand,  online 
delivery  of  government  information  could  enable  citizens  “to  be  more  fully  involved  in 
the  democratic  process.”^’  At  the  same  time,  the  government  realized  that,  since 
copyright  existed  in  most  government  materials,  implementation  of  the 
Government,  direct  initiative  would  be  difficult  without  changes  in  the  Crown 
copyright  policy/'’ 

Tony  Blair’s  Freedom  of  Information  Initiative 

The  growing  pubhc  demand  for  online  access  to  government  services  was 
accompanied  by  the  push  to  codify  the  public’s  right  of  access  to  government  materials. 
In  fact,  termination  of  the  “entrenched  culture  of  secrecy”  in  British  pohtics  was  one  of 
Tony  Blair’s  key  pledges  during  the  1997  parUamentary  elections.^'  In  his  campaign 
speech  on  March  25,  1996,  Blair  said:  “We  want  to  end  the  obsessive  and  unnecessary 
secrecy  which  surrounds  government  activity  and  make  government  information 


M at  9.10  “The  development  of  new  information  products  based  on  the  freer 
availability  of  government  information  wUl  benefit  the  national  economy,  and  hence  the 
taxpayer,  by  the  generation  of  new  sources  of  revenue.” 

^ Id.  at  9.9. 

7J.  at  6.17  “By  making  more  accessible  the  information  which  is  used  in  the 
development  of  Government  poUcy,  the  information  service  would  allow  the  citizen  to  be 
more  fliUy  involved  in  the  democratic  process.” 

Id.  at  6.16.  The  consultative  paper  offered  the  following  question  for  pubhc  discussion: 
“Are  any  difficulties  caused  by  the  present  Crown  Copyright  arrangements  and  if  so  how 
might  they  be  reduced  or  removed?” 

” See  Your  Right  to  Know:  The  Government’s  proposals  for  a Freedom  of  Information 
Act,  Cm.  3818  (1997/1998)  at  7.2  (explaining  that  the  government’s  key  pledge  during 
elections  was  to  introduce  the  freedom  of  information  legislation). 
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available  to  the  publie  unless  there  are  good  reasons  not  to  do  so.”  In  December  1997- 
eight  months  after  taking  the  office-B lair’s  government  issued  the  White  Paper  on  the 
Freedom  of  Information  (FOI)  Act.^^  The  paper  outlined  the  government’s  proposal  to 
introduce  “the  legal  right  to  know”-a  statutory  right  of  access  to  official  records  and 
information  on  national,  regional,  and  local  levels.^^  By  introducing  this  right,  the  new 
administration  sought  to  encourage  “more  open  and  accountable”  government.^'* 
Previously,  pubhc  access  to  official  information  was  governed  by  the  Code  of 
Practice  on  Access  to  Government  Information  that  did  not  have  the  force  of  law.^^ 
Blair’s  proposal  criticized  the  Code  introduced  in  1994  by  John  Major’s  administration 
and  offered  to  modily  the  system  of  access  to  official  information  in  hght  of  other 
countries’  experience.  In  particular,  the  authors  of  the  paper  relied  on  relevant 
experiences  in  the  Commonwealth  countries  including  Canada,  New  Zealand  and 
Australia,  and  also  on  the  federal  access  laws  in  the  United  States.^^ 

The  proposed  “right  to  know”  would  have  entitled  both  individuals  and  companies 
to  access  government  information  without  specilying  the  purpose  of  their  request.^’  The 
government  information  in  question  would  have  included  all  forms  of  recorded  materials 

” Id.  Preface  by  the  Prime  Minister  Tony  Blair.  “The  traditional  culture  of  secrecy  will 
only  be  broken  down  by  giving  people  in  the  United  Kingdom  the  legal  right  to  know.” 

^ 7J.  at  3.19:  The  pubhc  interest. 

at  1.5. 

^Id.  at  1.3. 

” Id.  at  2.7  “Apphcants  will  not  need  to  demonstrate  or  state  their  purpose  in  applying  for 
information.  All  requests  will  be  considered  equally  on  their  contents,  not  on  the  stated  or 
presumed  intentions  of  the  apphcant.” 
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including  electronic  records,  tapes,  and  films.^*  The  paper  proposed  to  make  public  the 
records  belonging  not  only  to  governmental  entities,  but  also  to  public  corporations  and 
private  bodies  performing  statutory  fimctions,  such  as  the  British  Broadcasting 
Corporation,  the  Radio  Authority,  and  privatized  utilities.^^ 

Hovvrever,  the  proposed  right  was  to  be  limited  in  several  ways.  First,  it  would  not 
have  applied  to  a number  of  government  bodies  including  the  department  of  national 
security,  counterintelligence  services,  and  the  Government  Communications 
Headquarters.^®  Second,  the  government  sought  to  keep  intact  the  statutory  30-year 
period  during  which  the  records  held  by  many  public  authorities  remained  closed  to  the 
public.®*  The  government  explained  that,  in  its  view,  this  rule  was  in  line  with 
international  practice.®^  In  addition,  the  potential  expenditures  associated  with  its 
modification  did  not  constitute  “the  best  use  of  scarce  public  resources.”®^ 

In  addition,  the  government  proposed  to  replace  15  exemptions  in  the  Code  of 
Practice  with  seven  “specified  interests”  that  warranted  non-disclosure  of  government 
documents.®'*  These  interests  included  national  security  and  international  relations, 

^ Id.  at  2.10  “The  term  ‘records’  should  cover  all  forms  of  recorded  information 
including  electronic  records,  tape,  film  and  so  on.” 

Id.  at  2.2. 

“7t/.at2.3. 

Id.  at  6.3  Under  the  Public  Records  Act  of  1967,  public  agencies  are  required  to  provide 
records  for  public  inspection  only  after  30  years  lapse  since  their  creation. 

Id.  at  6.5. 

« Id.  at  6.5. 

Id.  at  3.8.  The  1994  Code  of  Practice  exempted  the  following  information  from  public 
access  requirements:  (1)  defense,  security  and  international  relations,  (2)  internal 
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internal  government  decision-making,  law  enforcement,  personal  privacy,  commercial 
confidentiality,  individual  and  environmental  safety,  and  information  supplied  to  the 
government  in  confidence.^^  The  government  proposed  to  evaluate  these  interests  in  light 
of  “the  substantial  harm  test,”  thus  replacing  a simple  harm  test  apphed  by  the  previous 
administration.^  In  other  words,  in  deciding  whether  to  disclose  a particular  government 
record,  a public  body  had  to  ask  whether  the  disclosure  was  in  line  with  the  original 
purpose  of  the  FOI  legislation  and  whether  it  was  likely  to  cause  substantial  harm  to  the 
seven  specified  interests. 

Under  the  proposal,  the  maximum  fee  for  each  information  request  should  not 
exceed  £10  per.^’But  fees  would  be  higher  for  the  government  records  that  had 
commercial  value,  such  as  land  registration  records.  The  latter  were  subject  to  Crown 
copyright  and  brought  the  government  millions  of  pounds  in  revenue  from  copyright 


discussions  and  advice,  (3)  communications  with  the  Royal  Househoud,  (4)  law 
enforcement  and  legal  proceedings,  (5)  immigration  and  nationality,  (6)  effective 
management  of  the  economy  and  collection  of  tax,  (7)  public  employment,  public 
appointments  and  honors,  (8)  effective  management  and  operations  of  the  pubhc  service, 
(9)  voluminous  or  vexatious  requests,  (10)  publication  and  prematurity  in  relation  to 
publication,  (11)  research,  statistics  and  analysis,  (12)  privacy  of  an  individual,  (13)  third 
party’s  commercial  confidence,  (14)  information  given  in  confidence,  (15)  statutory  and 
other  restrictions.  From  Code  of  Practice  on  Access  to  Government  Information, 
available  at  <http://www.lcd.gov.uk/foi>. 

“Mat  3.11. 

“ Id.  at  3. 6-3. 7 “We  believe  the  test  to  determine  whether  disclosure  is  to  be  refused 
should  normally  be  set  in  specific  and  demanding  terms.  We  therefore  propose  to  move 
in  most  areas  from  a simple  harm  test  to  a substantial  harm  test,  namely  will  the 
disclosure  of  this  information  cause  substantial  harm?” 


“M.  at  2.31. 
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royalty  payments.^*  The  consultative  paper  stressed  that  introduction  of  the  new  charging 
schemes  for  FOI  requests  would  have  to  go  hand  in  hand  with  re-examination  of  the 
Crown  copyright  poUcy.  The  government  sought  to  continue  using  Crown  copyright  as  a 
tool  to  protect  the  integrity  and  status  of  ofiScial  materials  and  as  a source  of  additional 
revenue. At  the  same  time,  the  government  indicated  its  intention  to  re-evaluate  the 
copyright  pohcy  with  a view  of  facihtating  pubhc  access  to  a wide  range  of  oflScial 
materials. 

However,  the  proposals  outlined  in  the  White  paper  did  not  survive  intact  - they 
were  considerably  watered  down  in  the  final  Freedom  of  Information  Act  (FOI)  that 
received  Royal  Assent  on  Nov.  30,  2000.’°  The  major  changes  included  a drastic  increase 
in  the  number  of  exemptions  and  a lower  standard  for  allowing  non-disclosure  of  pubhc 
records.  Instead  of  reducing  the  number  of  exceptions  fi'om  the  Code  of  Practice,  the 
Freedom  of  Information  Act  increased  them  fi*om  15  to  24.  In  addition,  instead  of 
requiring  pubhc  agencies  to  demonstrate  that  disclosure  of  the  requested  records  would 
result  in  “substantial  harm”  to  the  pubhc  interest,  the  new  legislation  adopted  a much 
weaker  test.  The  new  test  aUows  pubhc  agencies  to  withhold  pubhc  records  if  the 
agencies  have  a reason  to  beheve  that  disclosure  of  records  “would  be  likely  to  prejudice” 
the  pubhc  interest.  The  increased  number  of  exemptions  combined  with  a weaker  test  for 

**  Id.  at  2.35-2.36  “The  total  income  from  charging  for  these  [tradable]  information 
services  . . . amounted  to  some  £180  milhon  in  1996-97  . . . This  charging  regime  is 
underpinned  by  Crown  copyright.” 

® Id.  at  2.37  “We  want  to  protect  the  integrity  and  status  of  government  material  and  to 
secure  the  revenue  which  Departments  obtain  for  providing  high-quahty  services  for 
which  the  customer  is  willing  to  pay  a price.” 

Freedom  of  Information  Act,  Ch.  36  (2000). 


128 


records  non-disclosure  could  result  in  a situation  where  less  information  would  become 
available  under  the  new  FOI  legislation  than  under  the  previous  Code  of  Practice. 

For  instance,  in  addition  to  exempting  information  regarding  national  security, 
foreign  relations,  law  enforcement  and  the  courts,  the  new  legislation  provided 
exceptions  for  audits  of  public  authorities,  formulation  of  government  policy,  information 
prejudicial  to  the  “effective  conduct  of  public  affairs,”  information  concerning  health  and 
safety,  and  environmental  information.  An  editorial  in  the  New  Law  Journal  stated  that 
the  FOI  seemed  to  exempt  from  public  disclosure  all  reports  on  road,  rail,  ferry,  and  air 
accidents,  as  well  as  information  about  safety  at  nuclear  power  stations  and  chemical 
plants.’^ 

The  FOI  also  contains  exemptions  that  could  be  interpreted  as  putting  the  Crown 
and  Parliamentary  copyright  materials  outside  its  scope.  For  instance,  the  FOI  exempts 
from  public  disclosure  information  intended  for  publication  “at  some  future  date  (whether 
determined  or  not)”  by  a public  authority  or  any  other  person. Under  this  provision,  a 
public  agency  could  withhold  from  public  inspection  and  copying  those  materials  that  it 
plans  to  publish  or  to  contract  for  private  publication.  Another  exemption  allows  public 
authorities  to  withhold  information  the  disclosure  of  which  would  be  likely  to  prejudice 
either  the  country’s  economic  interests  or  the  financial  interests  of  any  United  Kingdom 

See  Donald  Blaney,  The  Freedom  of  Information  Bill,  150  New  Law  Journal  680 
(May  12,  2000). 

Editorial:  A shadow  over  the  Sunshine  Bill,  149  New  Law  JOURNAL  793  (May  28, 
1999). 

” Freedom  of  Information  Act,  Ch.  36  §22  (2000).  Information  intended  for  future 
publication:  “Information  is  exempt  information  if-(a)  the  information  is  held  by  the 
public  authority  with  a view  to  its  pubhcation,  by  the  authority  or  any  other  person,  at 
some  future  date  (whether  determined  or  not).” 
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administration. Arguably,  the  relaxation  of  Crown  copyright  regime  might  prejudice  the 
nation’s  economic  interests  by  reducing  the  amount  of  revenues  from  the  sale  and 
licensing  of  government  publications.  A similar  argument  could  be  made  under  another 
FOI  exemption  that  allows  government  agencies  to  withhold  information  if  its  disclosure 
would  be  likely  to  prejudice  “the  commercial  interests  of  any  person,  including  the  pubhc 
authority  holding  it.”’^ 

Representatives  of  the  news  media  argued  that  the  sweeping  exemptions  of  the  FOI 
legislation  rendered  it  virtually  “toothless.”’^  The  New  Law  Journal  characterized  the 
FOI  Act  as  “half  a step  forward  and  two  steps  back,”^^  while  The  Guardian  wrote  that  it 
presented  “the  great  retreat”  from  the  government’s  initial  proposals.  In  other  words,  in 
the  opinion  of  the  press,  the  FOI  legislation  failed  to  implement  Labor  government’s 
pledge  to  facilitate  public  access  to  official  information. 


Freedom  of  Information  Act,  Ch.  36  §29  (2000).  The  economy:  “Information  is  exempt 
information  if  its  disclosure  under  this  Act  would,  or  would  be  likely  to,  prejudice-(a)  the 
economic  interests  of  the  United  Kingdom  or  of  any  part  of  the  United  Kingdom,  or  (b) 
the  financial  interests  of  any  administration  in  the  United  Kingdom.” 

” Freedom  of  Information  Act,  Ch.  36  §43  (2000).  Commercial  interests:  “(2) 
Information  is  exempt  information  if  its  disclosure  under  this  Act  would,  or  would  be 
likely  to,  prejudice  the  commercial  interests  of  any  person  (including  the  public  authority 
holding  it).” 

See  Editorial:  A shadow  over  the  Sunshine  Bill,  NEW  LAW  JOURNAL,  Vol.  149,  No. 
6890,  at  793  (May  28,  1999). 

^ Id. 

The  Freedom  Trail:  Labour  Has  Lost  Its  Way  Over  the  FOI  Bill,  Guardian 
Unlimited:  Special  Reports  (Nov.  13, 2000). 
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Compliance  with  the  European  Community  Law 

Another  factor  that  influenced  the  British  copyright  policy  in  the  1990s  was  the 
need  to  comply  with  the  laws  of  the  European  Community  and  relevant  international 
agreements.  The  treaty  establishing  European  Community  (EC  Treaty)  is  legally  binding 
on  individual  member-nations,  including  the  United  Kingdom.  If  domestic  laws  of  the 
member-nations  contradict  the  European  Community  law,  the  European  Court  of  Justice 
may  invalidate  them. 

Neither  the  EC  Treaty  nor  the  international  Berne  Convention  for  Protection  of 
Literary  and  Artistic  Property  contain  provisions  defining  the  copyright  status  of 
government  publications  in  member  countries.  Even  though  most  nations  do  not  claim 
property  interest  in  their  primary  legal  materials,  some  countries-such  as  Netherlands, 
Denmark  and  Sweden-have  provisions  in  their  laws  allowing  private  companies  to  claim 
copyright  in  official  texts  they  publish  on  behalf  of  the  state.’^  However,  regardless  of 
their  varying  copyright  regimes,  aU  members  of  the  European  Community  have  to 
comply  with  the  EC  competition  laws  and  laws  faeilitating  free  movement  of  citizens  and 
businesses  from  one  member-nation  to  another. 

Critics  of  the  U.K.  copyright  policy  argued  that  Her  Majesty’s  Stationery  Office 
violated  EC  competition  laws  by  signing  exclusive  publication  contracts  and  charging 
exorbitant  prices  for  government  publications. EC  Treaty  §82  sj>ecifically  prohibits 
public  “undertakings”  from  abusing  their  dominant  position  in  a local  or  national  market 


^ See  Crown  Copyright  in  the  Information  Age,  Cm.  3819  (Jan.  1998)  at  1.17. 

See  Alan  Riley,  Au  Revoir  a HMSO?  COMPUTERS  AND  Law,  Vol.  6 (6), 
February/March  1996,  at  p.  35. 
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if  such  abuse  affects  trade  between  member  states.*'  Possible  examples  of  abuse  include 
discrimination  among  trading  parties  and  indirect  imposition  of  unfair  purchase  or  selling 
prices. 

Solicitor  Alan  Riley  argued  in  Computers  and  Law  that  the  HMSO  violated  §82  of 
the  EC  Treaty  by  selling  government  publications  at  unduly  high  prices.*^  He  claimed 
that,  since  the  HMSO  was  a state  agency  carrying  out  trading  operations,  it  constituted  an 
‘undertaking’  for  purposes  of  the  EC  law.*^  In  addition,  the  HMSO  held  a dominant 
position  in  the  sale  and  distribution  of  the  U.K.  government  papers.  Riley  argued  that  the 
HMSO’s  pricing  strategy  violated  EC  competition  laws  because  the  prices  charged  for 
government  publications  exceeded  by  far  the  actual  costs  of  their  production.*''  He  also 


The  Treaty  of  Rome  (Treaty  Estabhshing  the  European  Community)  §82  (former  §86). 
“Any  abuse  by  one  or  more  undertakings  of  a dominant  position  within  the  common 
market  or  in  a substantial  part  of  it  shall  be  prohibited  as  incompatible  with  the  common 
market  insofar  as  it  may  affect  trade  between  Member  States.  Such  abuse  may,  in 
particular,  consist  in: 

(a)  directly  or  indirectly  imposing  unfair  purchase  or  selling  prices  or  other  unfair  trading 
conditions; 

(b)  limiting  production,  markets  or  technical  development  to  the  prejudice  of  consumers; 

(c)  applying  dissimilar  conditions  to  equivalent  transactions  with  other  trading  parties, 
thereby  placing  them  at  a competitive  disadvantage; 

(d)  making  the  conclusion  of  contracts  subject  to  acceptance  by  the  other  parties  of 
supplementary  obhgations  whieh,  by  their  nature  or  according  to  commercial  usage,  have 
no  connection  with  the  subject  to  such  contracts.” 

^ See  Riley,  supra  note  80,  at  35-36. 

“ Id.  “The  case  law  of  the  European  Court  of  Justice  is  clear  that  any  state  agency  or 
organization  that  carries  out  trading  operations  falls  within  the  definition  of  an 
undertaking.” 

M at  35.  “Given  the  emphasis  of  HMSO  on  pro  fit -creation  and  the  lack  of  any  link 
between  the  cost  of  production  of  the  product  and  the  price  consumers  have  to  pay,  the 
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claimed  that  the  HMSO’s  excessive  pricing  affected  all  European  companies  interested  in 
doing  business  in  the  United  Kingdom.*^  Foreign  companies  have  to  buy  overpriced 
HMSO  publications  to  learn  about  laws  and  industrial  conditions  in  the  United  Kingdom. 
Riley  urged  European  authorities  to  investigate  pricing  strategy  of  HMSO,  forcing  the 
agency  to  provide  better  access  to  government  materials. 

The  British  government  authorities  also  realized  the  need  to  comply  with  the  EC 
competition  laws.  For  instance,  in  June  1988,  the  Treasury  issued  a guidance  note 
warning  that  all  commercial  activities  of  government  depeirtments  had  to  comply  with  EC 
competition  rules.  Commercial  activities  of  government  departments  included  the  sale 
and  licensing  of  government-held  information  and  intellectual  property  assets.  Some 
government  departments  also  used  to  grant  exclusive  publishing  rights  in  their  materials- 
the  practice  that,  according  to  the  HMSO’s  Dear  Establishment  OflScer  letter,  may  have 
been  in  violation  of  the  EC  competition  rules.**  In  addition.  The  Treasury  instructed  all 
departments  to  watch  closely  the  EC  trend  toward  harmonization  of  rules  on  public 


most  likely  type  of  abuse  [of  a dominant  position]  committed  is  that  of  excessive 
pricing.” 

Id.  at  36. 

**  Id.  at  par.  13  (competition  policy).  “Departments  should  consider  whether  the  proposed 
activity  would  be  subject  to  domestic  or  EC  competition  rules  . . . Crown  bodies  which 
are  ‘undertakings’  are  subject  to  EC  competition  rules.” 

Selling  Government  Services  into  Wider  Markets:  Policy  and  Guidance  Note,  HM 
Treasury  (Enterprise  & Growth  Unit)  (July  1998). 

**  Dear  Establishment  Officer:  Crown  copyright,  DEO  (PM)  (96)  3,  Sept.  23,  1996,  at 
par.  22  (b).  “Given  the  special  nature  of  Crown  copyright,  the  Controller’s  legal  advisers 
have  advised  that  the  granting  of  exclusive  rights  in  Crown  copyright  material  could  give 
rise  to  breaches  of  Articles  85  and  86  of  the  Treaty  of  Rome  and  constitute  an  abuse  of  a 
dominant  position.” 
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access  to  official  materials-because,  in  the  future,  government  agencies  in  the  United 
Kingdom  may  need  to  adapt  to  those  rules. 

In  January  1 999  (nearly  two  years  before  the  United  Kingdom  enacted  its  first 
freedom  of  information  law),  the  European  Commission  issued  the  Green  Paper  on 
Public  Sector  Information  in  the  Information  Society The  paper  stressed  that 
harmonization  of  domestic  laws  on  access  to  government  information  is  important  for 
successful  European  integration.^®  European  citizens  need  uninhibited  access  to  official 
information  in  all  member  nations  so  that  they  can  make  informed  decisions  about 
investing  or  moving  into  another  country.^' 

The  paper  also  stated  that  the  lack  of  consistent  principles  on  access  to  government- 
held  information  makes  European  markets  less  attractive  for  companies  providing 
information  services.^^  For  instance,  instead  of  investing  in  European  industry,  the 
British/Dutch  Reed  Elsevier  group  acquired  Lexis-Nexis,  one  of  the  leading  electronic 


^ Green  Paper  on  Public  Sector  Information  in  the  Information  Society,  COM  (98)  585 
final  (Jan.  20,  1999),  available  at  <http://eudora.eu.int/ISPO/docs/pohcy/docs>. 

^ Id.  at  The  Issue.  “In  today’s  economy  and  society  in  which  the  Euro  fosters  the 
integration  process,  the  fact  that  EU  citizens  and  consumers  cannot  make  better  use  of 
pubhc  information  available  in  other  EU  Member  States  is  something  of  an  anachronism. 
If  effect,  this  situation  constitutes  a challenge  to  the  rights  of  citizens  under  the  EC 
Treaties.” 

Id.  at  I.l . “Access  to  pubhc  sector  information  is  essential  for  the  mobihty  of  both 
workers  and  categories  like  students  and  retired  people  within  the  EU.  A better 
knowledge  of  opportunities,  circumstances  and  procedures  in  countries  throughout 
Europe  can  help  them  to  make  informed  choices  about  mobihty  and  to  take  fliU 
advantage  of  the  right  to  move  to  another  EU  country.” 

Id.  at  1.2.  “This  lack  of  clear  and  consistent  principles  means  that  European  industry 
finds  itself  in  a competitive  disadvantage  vis  a vis  its  US  competitors.  In  some  cases  this 
has  lead  to  leading  European  companies  investing  in  products  based  on  US  pubhc  sector 
information.” 
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providers  of  legal  information  in  the  United  States.^^  The  paper  explained  that  the 
overseas  market  attracted  Reed  Elsevier  because  the  United  States  provides  relatively 
open  access  to  government  publications.  The  Green  Paper  concluded  that  the  pricing  of 
government  information  in  EC  member  states  is  crucial  for  attracting  investments  to  the 
European  information  industry. 

Authors  of  the  paper  emphasized  the  need  to  promote  the  widest  possible  access  to 
statutes,  court  opinions,  and  legislative  materials-information  that  is  “fundamental  for  the 
fimctioning  of  democracy. The  Green  Paper  also  stated  that  exclusive  contracts  for 
publication  of  such  information  could  violate  EC  competition  laws  by  creating  “market 
distortions  between  companies  in  the  different  member  states  that  want  to  reuse  the 
information.”^^  In  addition,  the  paper  proposed  to  initiate  discussion  on  the  question 
whether  different  copyright  regimes  within  Europe  hamper  public  access  to  official 
information.^^  The  Green  paper  articulated  the  policy  of  the  European  Community  on 
public  access  to  official  information-the  policy  that  member-nations,  including  the 
United  Kingdom,  have  to  take  into  consideration  when  drafting  domestic  legislation 
affecting  the  public’s  right  to  access  to  government  materials. 


” Id. 

^ Id.  at  IIU. 

^ Id.  at  III.5. 

Id.  at  III. 6 “Do  different  copyright  regimes  within  Europe  represent  barriers  for  the 
exploitation  of  pubhc  sector  information?” 
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Revision  of  Crown  Copyright  Policy  in  the  Late  1990s 
The  Green  Paper  on  Crown  Copyright  in  the  Information  Age 

The  review  of  Crown  copyright  policy  in  Britain  began  in  November  1 996,  right 
after  the  sale  of  the  Stationery  OfSce  to  the  National  Publishing  Group.  In  January  1998, 
the  government  initiated  public  discussion  about  revision  of  the  nation’s  copyright  policy 
by  pubhshing  the  Green  Paper  on  Crown  Copyright  in  the  Information  Age.^^  The  paper 
stated  that  government  sought  to  attain  three  main  goals  in  revising  its  copyright  policy: 
to  foster  public  access  to  government  publications,  to  protect  their  authenticity  and 
integrity,  and  to  generate  additional  revenues  by  licensing  reproduction  rights  in  Crown 
copyright  materials.^*  As  the  authors  of  the  paper  put  it,  in  revising  copyright  laws,  the 
government  sought  “to  strike  the  right  balance  between  protecting  the  integrity  of 
government  information  and  the  interests  of  the  taxpayer  and  ensuring  that  information  is 
fi'eely  available.”^^ 

The  government  of  Tony  Blair  recognized  that  Crown  copyright  policy  and 
Ifeedom  of  information  initiatives  were  two  closely  related  issues.’”®  The  paper  proposed 
to  facilitate  public  access  to  official  information  by  simplifying  the  copyright  licensing 
procedure  and  waiving  copyright  in  several  classes  of  Crown  works  including  statutes, 
judicial  decisions,  and  unpublished  public  records.  Authors  of  the  paper  argued  that 
government  should  retain  copyright  in  typographical  arrangement  of  official 

^ Crown  Copyright  in  the  Information  Age:  A consultation  document  on  access  to  public 
sector  information'.  Cm.  3819  (Jan.  1998). 

**  Id.  at  Chapter  1 : Setting  the  Scene. 

at  1.5. 


'“Mat  1.1. 
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publications.  They  reasoned  that,  if  the  government  holds  copyright  in  both  the  text 
and  typographical  arrangement  of  its  publications,  it  could  waive  both  rights  in  the 
interests  of  easier  public  access.  This  would  be  impossible  if  private  companies  retained 
copyright  in  typographical  arrangement  of  government  works  they  pubhshed. 

At  the  same  time,  the  British  Green  Paper  stressed  importance  of  Crown  copyright 
in  maintaining  integrity  and  authenticity  of  government  publications.  For  instance, 
copyright  enables  the  government  to  prevent  the  use  of  its  publications  in  a derogatory 
manner  or  for  advertising  purposes.  In  addition,  the  government  could  require  private 
publishers  to  ensure  the  currency  of  government  materials  they  published.  “This  is 
particularly  important  where  oflBcial  material  is  updated  and  amended  on  a regular  basis,” 
the  paper  stated. 

According  to  the  Green  Paper,  Crown  copyright  ensured  official  status  and 
authenticity  of  government-issued  documents,  thus  preventing  potential 
misrepresentation  and  fraud. Authors  of  the  paper  considered  Crown  copyright  an 


Id.  at  2.18. 

Id.  “If  the  Crown  does  not  retain  the  copyright  in  the  typography,  the  ability  to  license 
the  reproduction  of  Crown  copyright  material  where  the  published  text  is  to  be 
photocopied,  scanned  or  microfilmed  will  be  restricted  and  access  to  the  material 
limited.” 

Id.  at  2.32. 

Id.  at  2.32.  “It  [Crown  copyright]  provides  a mechanism  by  which  departmental  advice 
can  be  sought  to  ensure  that  material  being  reproduced  is  still  current.” 

'^Id. 

Id.  at  2.32.  “It  [Crown  copyright]  prevents  the  reproduction  of  documents  such  as 
passports,  birth,  marriage  and  death  certificates  and  driving  licenses  which  could 
otherwise  be  copied  for  potentially  fraudulent  purposes  ...  It  [Crown  copyright]  is  the 
ultimate  test  of  whether  information  is  from  an  official  government  source.” 
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effective  means  to  ensure  “that  official  versions  of  such  [government-issued]  documents 
can  be  readily  identified  as  having  this  legal  status.”'”’  The  Green  Paper  also  stated  that  a 
function  of  authentication  becomes  even  more  important  in  the  information  age,  w^hen  it 
is  often  hard  to  establish  the  source  of  materials  posted  electronically  on  computer 
networks.  “With  increasing  electronic  service  delivery,  it  [Crown  copyright]  provides  the 
official  stamp  of ‘trust’  in  electronic  transactions,”  the  paper  stated.'”* 

The  government  also  argued  that  Crown  copyright  was  necessary  to  maintain 
financial  viability  of  government  works.'””  Without  copyright,  private  publishers  would 
be  unwilling  to  take  the  risk  of  investing  considerable  financial  resources  into  the 
publication  of  government  materials.  In  addition,  in  1996-1997,  ficensing  of  reproduction 
rights  in  Crown  copyright  materials  generated  about  £200  milhon  in  revenue,  the  paper 
reported."”  The  profits  helped  departments  offset  the  costs  of  originating  and  printing 
their  materials.  In  conclusion,  the  paper  rhetorically  asked,  “Why  should  the  general 
taxpayer  bear  the  costs  of  providing  information  of  minority  interest  or  where  users 
expect  to  derive  commercial  benefit?”"' 

Authors  of  the  paper  asked  members  of  the  pubhc  to  express  their  opinion  on  the 
way  government  should  revise  its  copyright  pohcy.  The  Green  Paper  offered  several 
options  for  copyright  pohcy  revision-firom  complete  abohtion  of  Crown  copyright  to  its 


Id.  at  2.21. 

Id.  at  2.32. 

Id.  at  2.32. 

Id.  at  Annex  B:  Departmental  revenue  fi-om  Cro-wn  copyright  in  1996-97. 


Id.  at  2.32. 
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waiver  in  specified  classes  of  government  works.'  The  paper  also  asked  for  feedback  on 
the  question  whether  government  should  delegate  administration  of  Crown  copyright  to 
individual  government  departments  or  to  the  one  central  agency  that  would  provide  “a 
one  stop  shop”  for  all  government  publications. 

Responses  to  the  Green  Paper 

By  May  1998,  the  HMSO  received  70  written  responses  to  the  Green  Paper  with 
suggestions  on  how  to  revise  Crown  copyright  policy."^  Responses  came  from 
government  agencies,  private  publishers,  academic  organizations,  libraries,  and  pubhc 
lobbying  groups.  Twenty-six  respondents  supported  the  option  of  abolishing  Crown 
copyright  altogether  and  placing  all  official  publications  in  the  public  domain  (12  of  these 
respondents  indicated  this  option  as  their  first  choice,  14  as  their  second-choice 
option).""  Most  of  respondents  supported  the  option  of  retaining  Crown  copyright  under 
the  more  relaxed  management  regime.  A majority  of  respondents  also  urged  government 
to  waive  Crown  copyright  in  specific  classes  of  government  works. 

For  instance,  The  Stationery  Office  Ltd.  urged  government  to  retain  Crown 
copyright  as  a way  to  recover  production  costs  and  to  ensure  integrity  and  authenticity  of 
government  works.  The  company  stressed  that  Crown  copyright  “was  deliberately 
introduced  during  this  century,  in  circumstances  not  unlike  today’s  and  for  reasons  that 


Mat  5.1  (A)-(G). 

See  The  Future  Management  of  Crown  Copyright,  Cm.  4300  (March  1999)  at  2.3. 
Id.  at  2.5. 

The  Stationery  Office,  Ltd.  Response  to  the  Green  Paper  on  Crown  Copyright  in  the 
Information  Age,  No.  27  (March  27,  1998). 
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are  still  relevant:  to  provide  integrity,  and  to  recover  costs  so  as  not  to  disadvantage  the 
general  taxpayer.”*'^ 

The  Stationery  OfiBce  Ltd.  stated  that  Crown  copyright  provides  “the  seal  of 
authenticity”  for  all  government  publications.”’  “Current  arrangements  do  serve  to 
ensure  that  there  is  always  one  version  of  oflBcial  material  to  act  as  the  yardstick  against 
which  to  judge  other,  derivative  versions,”  the  company  wrote.”*  The  Stationery  OfiBce 
Ltd.  also  argued  that  the  need  to  have  an  ofificial  “seal  of  authenticity”  becomes  more 
urgent  on  the  Internet,  where  any  publisher  could  download  infiormation  from 
government  websites  and  then  pass  it  off  as  the  official  version.”^  Likewise,  the 
company  claimed  that  Crown  copyright  should  be  preserved  in  the  layout  and  design  of 
official  publications.  “Dififering  forms  of  presentation  can  produce  different 
interpretations  and  emphasis,”  the  company  argued.’’” 

In  addition,  the  Stationery  Office  Ltd.  claimed  that  ofificial  information  is  a 
valuable  commodity  for  which  government  should  seek  compensation.  The  company 
argued  that,  just  like  bread  manufacturers  pay  for  flour,  commercial  publishers  should 


Id.  at  p.6. 

"’’Id.  at  p.2. 

Id.  at  p.2. 

Id.  at  p.2.  “If  the  Internet  ever  came  to  be  used  as  the  primary  way  to  disseminate 
official  information,  any  publisher  could  download  the  raw  material  and  then  pass  it  off 
as  the  official  version.  This  would  greatly  complicate  the  crucial  task  of  authentification.” 

at  p.2. 

Id.  at  p.4. 
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pay  for  the  right  to  use  ofiScial  information.  The  company  believed  that  private 
publishers  should  share  the  costs  of  originating  official  material  if  they  use  it  for  their 
own  commercial  gain. 

The  Stationery  Office  Ltd.  stressed  that  all  stages  of  information  production-its 
creation,  publication,  and  distribution-involve  considerable  costs. If  the  government 
puts  information  on  the  Internet  without  promoting  it,  few  people  would  know  that 
information  is  available.  “The  circulation  of  official  publications  is  strongly  related  to  the 
resources  put  into  promotion  and  market  research,  and  only  tenuously  related  to  price,” 
the  company  argued.'^''  In  other  words,  the  company  claimed  that  low  prices  for 
government  publications  would  not  guarantee  a wide  circulation  of  official  materials.  In 
addition,  the  company  underlined  the  difference  between  making  information  “free”  in 
the  sense  of  removing  barriers  to  access,  and  providing  information  free  of  charge.  The 
thrust  of  public  policy  should  be  on  removing  barriers  to  access,  not  on  supplying  this 

1 25 

information  free-of-charge,  the  company  argued. 

Other  publishers  who  responded  to  the  Green  Paper  were  less  enthusiastic  about 
retention  of  Crown  copyright.  To  the  contrary,  most  of  them  suggested  that  the 
government  should  either  abolish  copyright  in  its  publications  or  considerably  relax  its 
copyright  regime.  For  instance,  the  Newspaper  Society,  representing  more  than  1,400 

Id.  “Few  people  would  seriously  expect  bread  manufacturers,  say,  to  get  their  flour  free 
from  the  taxpayer;  yet  that  is  the  bonus  that  many  publishers  want  to  enjoy  from  official 
information.” 

Id.  at  p.3. 

Id.  at  p.4. 

Id.  at  p.  3. 
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newspapers  in  England  and  Wales,  wrote  that  government  would  serve  the  public  interest 
by  placing  aU  official  publications  in  the  public  domain. The  Newspaper  Society  also 
urged  the  government  to  stop  charging  copyright  fees  for  the  right  to  reproduce  official 
documents. 

Likewise,  the  Publishers  Association  argued  that  a less  stringent  copyright  regime 

• 127 

would  foster  democracy  by  making  official  information  readily  available  to  the  public. 

It  also  claimed  that  absence  of  Crown  copyright  would  encourage  the  development  of 
new  information  services,  thus  generating  additional  tax  revenue  for  the  state.  The 
association  stated  that  its  members  served  public  interest  by  disseminating  government 
information  to  the  public.  Therefore,  the  government  should  charge  them  only  for 
administrative  costs  incurred  in  the  process  of  supplying  official  information. 

In  addition,  the  Publishers  Association  stressed  the  need  to  reconcile  the  Crown 
copyright  regime  with  the  national  policy  on  freedom  of  information.  The  association 

argued  that,  in  the  interests  of  better  public  access  to  official  information,  the  government 
should  waive  copyright  in  the  “raw”  texts  of  government  publications  and  to  reduce 
copyright  fees  for  the  reproduction  of  other  materials.  At  the  same  time,  the  association 
spoke  against  a waiver  of  copyright  in  typographical  arrangement  of  government 


The  Newspaper  Society  (the  association  of  publishers  of  the  regional  and  local  press). 
Response  to  the  Green  Paper  on  Crovm  Copyright  in  the  Information  Age,  No.  18  (March 
16,  1998). 

The  Publishers  Association,  Ltd.  Response  to  the  Green  Paper  on  Crown  Copyright  in 
the  Information  Age,  No.  41  (March  30,  1998). 

See  id. 


'^Id.  at  2.3. 
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publications.'^®  Publishers  believed  that  ownership  of  copyright  in  typographical 
arrangement  would  help  them  to  recoup  financial  expenses  associated  with  preparation  of 
government  materials  for  publication.  “It  is  a right  vested  in  publishers  to  protect  their 
own  creative  input  and  investment,”  the  association  claimed. 

Reuters,  Reed  Elsevier  and  FT  Electronic  Publishing  issued  a joint  statement 
urging  the  government  to  abolish  Crown  copyright  and  place  all  government  materials  in 
the  public  domain.  The  companies  claimed  that  Crown  copyright  served  “little  useful 
purpose”  and,  more  significantly,  constituted  “a  serious  and  destructive  barrier  to 
modernizing  the  outflow  of  government  information.”'^^  They  also  argued  that  abolition 
of  Crown  copyright  would  serve  two  main  purposes:  it  would  foster  democracy  in  the 
United  Kingdom  and  promote  development  of  new  information  services. 

Reuters,  Reed  Elsevier  and  FT  Electronic  Publishing  stated  that  a more  relaxed 
copyright  regime  would  be  in  the  public  interest  because  it  would  facilitate  public  access 
to  government  information.'^^  The  compames  claimed  that  British  taxpayers  are  as  much 


Id.  at  5.1-5.3.  “The  edition  right  [copyright  in  the  typographical  arrangement]  is 
equivalent  to  the  producer’s  right  in  respect  of  other  forms  of  protected  works,  e.g.  soimd 
recordings,  films,  and  broadcasts,  and  is  intended  to  give  the  publisher  some  protection 
against  misappropriation  of  the  considerable  investment  involved  in  preparing  an  edition 
for  publication.”  Id.  at  5.2. 

Id.  at  5.2. 

FT  Electronic  Publishing,  Reed  Elsevier  and  Reuters,  Response  to  the  Green  Paper  on 
Crown  Copyright  in  the  Information  Age,  No.  48  (March  30,  1998). 

Id.  at  (3)(Option  1). 

*^Mat(l)(i). 


143 


interested  in  improved  democratic  process  as  they  are  in  saving  their  tax  money. The 
joint  statement  stressed  that  “the  equation  of  the  interests  of  the  taxpayer  with  the  amount 
of  direct  income  received  by  government  is  misleading  and  incorrect.  The  taxpayers’ 

• 1 36 

interests  in  a modem  and  efficient  information  regime  extend  weU  beyond  this.” 

The  companies  also  argued  that  government  should  deliver  more  information  via 
the  Internet,  thus  providing  incentive  for  members  of  the  public  to  become  computer- 
literate.*^^  The  increasing  level  of  computer  literacy  would  foster  the  development  of  a 
national  information  industry.  In  addition,  the  statement  stressed  that  easy  access  to 
government  regulations  is  important  for  any  company  wishing  to  do  business  in  the 
United  Kingdom. 

Reuters,  Reed  Elsevier  and  FT  Electronic  Publishing  claimed  that  existence  of 
copyright  in  government  publications  puts  British  publishers  at  a disadvantage  vis-a-vis 
their  American  counterparts  who  have  easy  access  to  official  information.  They 
complained  that  British  publishers  often  have  to  operate  in  “a  state  controlled  and  poorly 
managed  environment.”*^*  The  companies  also  argued  that  relaxation  of  the  copyright 


Id.  at  (l)(vii).  “The  taxpayer  has  a vital  interest  in  an  improved  democratic  process,  in 
better  government,  and  in  the  most  efficient  and  transparent  administration  of  the  legal 
system.” 

Id. 

Id.  at  (l)(v).  “. . . the  greater  the  range  and  the  higher  the  quality  of  government 
information  available  online,  the  greater  the  incentive  for  individuals  and  businesses  to 
want  to  beeome  computer  literate.” 


Id.  (Introduction). 
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regime  would  promote  the  development  of  new  information  services,  thus  creating  new 

139 

jobs  and  generating  additional  tax  revenue  for  the  state. 

The  companies  urged  the  government  to  protect  integrity  of  its  publications  by 
means  other  than  Crown  copyright-specifically,  by  laws  against  defamatory,  inaccurate 
and  fraudulent  content. They  also  believed  that  trademark  law  could  protect  the 
authenticity  of  government  publications.’””  The  companies  also  asked  the  government  to 
start  issuing  class  licenses  for  the  right  to  reproduce  certain  classes  of  government 
works. They  suggested  that  such  class  licenses  should  apply  automatically  to  any 
company  engaged  in  the  business  of  disseminating  official  information.  The  companies 
also  urged  the  government  to  promote  uniform  copyright  rules  and  to  appoint  a 
government  information  commissioner  who  would  admimster  both  Crown  copyright  and 
freedom  of  information  policies.’”'^ 

However,  private  publishers  were  in  the  minority  when  lobbying  for  the  abolition 
of  Crown  copyright.  Groups  representing  the  interests  of  librarians,  archivists,  and  the 
public  in  general  supported  the  option  of  retaining  Crown  copyright  under  a less  stringent 
management  scheme  than  the  one  that  existed.  For  instance,  both  the  Library  Association 

Id.  at  (l)(vii)  (stating  that  one  of  advantages  of  the  relaxed  Crown  copyright  regime 
would  include  “the  increased  direct  and  indirect  tax  receipts  that  would  result  from 
increased  economic  activity  in  the  publishing  sector  following  hberalization.”). 

Id.  at  (4)(a). 

Id.  at  (2)  “We  do  not  believe  that  copyright  is  relevant  to  maintaining  quahty  and 
integrity  in  the  dissemination  of  government  information.  Authenticity  of  government 
material,  for  example,  can  be  controlled,  as  it  is  in  the  U.S.,  by  trademark  law.” 

Id.  at  (4)(b). 

'« Id.  at  (4)(e). 
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and  the  Library  and  Information  Commission  wrote  that  Crown  copyright  ensured 
authenticity  and  integrity  of  official  materials.'"'''  In  particular,  the  Library  Association 
argued  that  government  should  use  Crown  copyright  as  a moral,  rather  than  economic 
right.  The  “prime  element  in  protecting  Crown  copyright  is  the  need  to  protect  the  rights 
of  paternity  and  integrity  rather  than  the  enforcement  of  economic  rights,”  the  association 
wrote. Similarly,  the  Library  and  Information  Commission  wrote  that  the  government’s 
duty  to  make  official  information  publicly  available  was  paramount  to  the  goal  of 
deriving  financial  revenue  fi’om  copyright  licensing. 

At  the  same  time,  both  organizations  urged  the  government  to  balance  its  copyright 
policy  with  the  need  to  provide  better  access  to  official  information.  The  Library  and 
Information  Commission  stated  that  official  information  was  one  of  the  bases  “upon 
which  an  informed  citizenry  can  participate  in  democratic  decision-making.”'"'’  The 
Commission  urged  the  government  to  provide  its  core  publications  to  local  authorities 
fi-ee  of  charge.'"'*  It  also  argued  that  less  stringent  copyright  procedures  would  encourage 
further  development  of  publishing  business  in  the  United  Kingdom. 


See  Responses  to  the  Green  Paper  of  the  Library  and  Information  Commission,  No.  63 
(April  1,  1998)  and  LA/JCC  Working  Party  on  Copyright  (April  8,  1998). 

See  LA/JCC  Working  Party  on  Copyright,  Response  to  the  Green  Paper,  par.  4. 

See  Library  and  Information  Commission,  Response  to  the  Green  Paper,  at  “Balancing 
Access  and  Financial  Opportunities.” 

Id. 

Id.  at  “Enhancing  Access  to  Published  Information.” 
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The  Library  Association  asked  the  government  to  waive  Crown  copyright  in 
legislative  and  quasi-legislative  materials. Members  of  the  association  claimed  that, 
since  taxpayers  sponsored  production  of  government  information,  they  were  entitled  to 
access  this  information  for  free  or  at  low  cost.*^*^  “We  believe  that  it  is  essential  that  data 
and  information  collected  by  the  State  by  virtue  of  its  functions  should  be  available  to  all 
citizens  regardless  of  whether  they  can  afford  to  pay  or  not,”  the  association  stated. 

The  Library  Association  also  asked  the  government  to  waive  copyright  in  the 
typographical  arrangement  of  core  government  texts,  because  it  has  a potential  to  hamper 
their  photocopying  and  electronic  use.’^^  In  addition,  the  association  urged  the 
government  to  place  more  official  information  online.  It  argued  that  online  availability  of 
information  might  increase  the  sales  of  government  publications  by  letting  the  public 
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know  what  materials  were  available  m prmt. 

One  of  the  issues  upon  which  the  two  library  organizations  disagreed  involved  the 
use  of  Crown  copyright  for  restricting  access  to  security- sensitive  information.  The 
Library  and  Information  Commission  supported  the  government’s  intention  to  protect 


See  LA/JCC  Working  Party  on  Copyright,  Response  to  the  Green  Paper,  at  2.1 1-2.12. 

Id.  at  1.11-1.12.  “Surely  taxpayers  have  a right  to  expect  free  or  low-cost  access  to  data 
or  information  which  has  been  collected  or  processed  at  their  expense.” 

Id.  at  3.12 

Id.  at  2.18  “Any  waiver  of  copyright  in  the  text  of  a work  will  be  useless  unless  the 
typographical  arrangement  copyright  is  also  waived.  If  it  is  not  waived,  then  access  to 
official  publications  will  almost  certainly  be  liimted.” 

Id.  at  6 (q)  “Internet  publication  increases  print  sales  . . . Internet  publication  increases 
awareness  and  so  demand.  The  Government  should  recognize  this  and  load  more. 
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security-sensitive  information  by  Crown  copyright.*^'*  To  the  contrary,  the  Library 
Association  wrote  that  enforcement  of  Crown  copyright  in  security-sensitive  information 
would  be  “manifestly  oppressive  and  unjust.”'*^ 

The  Coalition  for  Public  Information  that  defends  interests  of  lay  citizens  also 
recognized  the  need  to  retain  Crown  copyright  in  some  government  publications.'^^  The 
coalition  reasoned  that  Crovwi  copyright  could  help  the  government  to  recoup  the  costs 
associated  with  compiling  and  producing  government  information.'^’  At  the  same  time, 
the  coalition  urged  the  government  to  waive  copyright  in  the  core  public  information 
including  legislative,  regulatory,  judicial,  consultative,  and  advisory  documents.  The 
group  argued  that  the  public  should  have  unfettered  access  to  the  core  government 
materials  and  the  right  to  copy  and  disseminate  them  without  prior  authorization.’^* 


See  Library  and  Information  Commission,  at  “Balancing  Access  and  Financial 
Opportunities.”  “Crown  copyright  should  not  be  used  to  restrict  access  to,  use  of,  or  the 
publication  of  Government  generated  information,  except  in  defined  cases,  for  instance 
where  there  are  security  implications.” 

See  LA/JCC  Working  Party  on  Copyright,  at  2.16.  “Safety  of  the  State,  law 
enforcement,  confidentiality  and  privacy  are  not  concepts  wWch  should  be  address  by  a 
legal  regime  giving  the  right  to  the  State  of  protection  against  unfair  exploitation  of 
intellectual  property.  These  very  serious  issues  are  more  appropriately  and 
proportionately  dealt  with  by  existing  and  developing  legislation  designed  to  deter  and 
punish  behavior  in  these  areas.” 

See  Coalition  for  Public  Information,  Response  to  the  Green  Paper,  No.  23  (April  8, 
1998) 

Id.  at  “Material  and  Publications  Outside  the  Core  of  Essential  Public  Information.” 

Id.  at  “Need  for  a Coordinated  National  Policy  Regarding  Copyright  Material  in  the 
Public  Domain.”  “The  CoPI  Manifesto  also,  as  a basic  principle,  asks  that  citizens  should 
be  able  to  copy  and  disseminate  all  legislative,  regulatory,  judicial,  advisory  and  other 
consultative  documents.” 
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The  coalition  disagreed  with  the  government’s  statement  that  a waiver  of  Crown 
copyright  would  result  in  a revenue  loss  for  the  state.'^^  To  the  contrary,  the  group  argued 
that,  “revenues  lost  through  liberalization  of  access  might  well  be  recouped  in 
administrative  savings  in  individual  departments,  if  the  public  were  better  informed.”'^*^ 
The  coalition  also  stressed  that,  if  private  publishers  could  develop  new  information 
products,  the  revenues  would  be  supplemented  through  taxation. 

In  addition,  the  coalition  cautioned  against  transferring  most  of  government 
printing  into  the  hands  of  private  publishers.’^’  The  group  feared  that  private  pubhshers 
would  tend  to  monopolize  government  information,  limiting  public  access  to  it.  The 
coalition  also  questioned  whether  private  companies  would  be  interested  in  publishing 
government  information  of  minority  interest.  Finally,  the  Coalition  for  Public 
Information  stressed  that,  in  revising  its  copyright  policy,  the  government  has  to  consider 
the  freedom  of  information  issues. 

The  news  media  met  the  Green  paper  with  a share  of  skepticism.  An  editorial 
written  in  Computer  Law  & Security  Report  by  Stephen  Saxby  predicted  that  the 
government  would  not  adopt  a radical  option  of  abolishing  Crown  copyright.  He 
argued  that  government  would  be  unwilling  to  replace  the  Crown  copyright  regime-that 
generates  immediate  profits-with  a copyright-free  policy  that  promises  indefinite 

Id.  at  “Impact  on  Revenues  if  the  Licensing  of  Crown  Copyright  Material  is  to  be 
Liberalized.” 

'^Id. 

Id.  at  “Need  for  a Coordinated  National  Policy  Regarding  Copyright  Material  in  the 
Public  Domain.” 

Stephen  Saxby,  Crown  Copyright  - Which  Way  Forward?  1 4 (2)  COMPUTER  Law  & 
Security  Report  78  (March- April  1998). 
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financial  rewards  in  the  future  by  way  of  expanding  information  industry. Saxby  urged 
the  government  to  define  what  rights  British  citizens  have  to  access  government 
information,  and  then  to  analyze  how  Crown  copyright  policy  could  best  aecommodate 
these  rights.'^'*  In  addition,  Saxby  questioned  whether  government  would  take  complete 
advantage  of  the  new  technologies  in  delivering  official  information  via  the  Internet. 

An  article  in  the  Copyright  World  written  by  Hubert  Best  criticized  governmental 
attempts  to  claim  copyright  in  government-generated  information.'^^  He  stressed  that 
copyright  law  traditionally  protected  the  form  in  which  information  is  expressed  and  not 
information  itself'^’  For  instance,  it  may  be  inappropriate  to  use  copyright  to  protect 
state  secrets  and  security-sensitive  information.  “A  secret  may  not  necessarily  be  capable 


Id.  “It  seems  very  likely  that  the  Government  will  not  opt,  at  least  for  the  time  being, 
for  the  option  of  abolition.  It  will  be  reluetant  to  trade  the  £200  million  ...  it  receives 
fi-om  exploitation  of  its  copyrights,  for  an  untested  model  that  offers  an  unquantified 
revenue  boost  fi'om  an  expanding  private  sector  information  industry.” 

Id.  “For  the  U.K.  the  immediate  issue  is  a constitutional  one  whereby  the  Government 
must  decide  what  rights  the  individual  is  entitled  to  exercise  in  respeet  of  public 
information  and  how  best  this  can  be  diseharged  given  that  the  taxpayer  has  already  paid 
for  this  information  through  taxes.” 

Id.  “The  broader  question  is  how  effectively  the  Government  will  exploit  digital 
network  technology  and  the  arrival  of  the  Internet  as  a means  of  disseminating 
information  to  the  electorate.” 

Hubert  Best,  Crown  Copyright:  Freedom  of  Information  at  a Price?  79  COPYRIGHT 
World  20-28  (April  1998). 


Id.  at  22-24. 
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of  being  a copyright  work,”  Best  wrote. He  also  argued  against  Crown  copyright  in 
judicial  decisions,  saying  it  could  undermine  judicial  independency.'^^ 

Best  also  expressed  concern  regarding  the  Green  Paper’s  statement  that  government 
materials  could  qualify  for  copyright  protection  as  ‘databases’  when  creatively  arranged 
by  government  employees.'™  First  of  all.  Best  warned  that  this  policy  could  turn 
unprotected  official  information  into  protected  database  data.  He  wrote:  “The 
introduction  of  the  database  right  must  not  be  allowed  to  give  the  government  a right  of 
secrecy  to  almost  any  information,  by  the  back  door.”'’' 

Second,  Best  pointed  out  that  the  1998  Database  Regulations  did  not  allow 

1 72 

unauthorized  reproduction  of  database  data  for  research  done  for  commercial  purposes. 
Best  argued  that  currently  a lot  of  academic  research  is  conducted  with  an  eye  on  possible 
commercial  or  industrial  applications.  Consequently,  Database  Regulations  could  prevent 
academic  researchers  from  using  government  information  arranged  in  a database. 

In  addition.  Best  argued  that  no  copyright  should  exist  in  the  typographical 
arrangement  of  government  pubhcations  because  it  would  enable  both  the  government 


'“M  at  23. 

Id.  at  24  (Best  argued  that  Crown  copyright  injudicial  opinions  would  “raise  serious 
constitutional  questions  about  control  over  the  contents  of  reported  judgments,  which 
would  thus  be  in  the  hands  of  the  Government  and  not  of  the  judges.”). 

Mat  25-26. 

Id.  at  26. 

Id.  at  25.  “The  exceptions  to  this  [database]  right  are  remarkably  narrower  than  the 
exceptions  to  copyright  protection,  being  restricted  to  ‘illustrations  for  teaching  or 
research,  and  not  for  any  commercial  purposes.’  The  Database  Regulations,  Reg.  20.” 
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and  private  publishers  to  restrict  the  reproduction  of  ofiScial  pubhcations.  In 
conclusion,  Best  suggested  that  development  of  the  Internet  might  render  enforcement  of 
Crown  copyright  impossible  by  facilitating  easy  digital  reproduction  of  copyright 
materials.’’'* 

The  White  Paper  on  The  Future  Management  of  Crown  Copyright 

In  March  1999,  about  a year  after  the  government  cabinet  received  all  responses  to 
the  Green  paper,  it  issued  a White  paper  on  The  Future  Management  of  Crown  Copyright 
(with  a foreword  by  the  Prime  Minister  Tony  Blair).”^  In  the  paper,  the  government 
cabinet  expressed  the  intention  “to  pursue  a course  of  evolution,  not  revolution”  by 
retaining  Crown  copyright  under  a relaxed  management  regime.”^  Specifically,  the 
government  decided  to  centralize  copyright  administration  while  waiving  Crown 
copyright  in  materials  for  which  it  sought  the  widest  possible  dissemination.  The 
government  explained  its  decision  to  retain  Crown  copyright  by  stressing  that  the  option 
of  its  abohtion  invoked  both  strong  support  and  strong  opposition  among  respondents  to 
the  Green  paper.’”  At  the  same  time,  most  of  the  respondents  agreed  that  retention  of 
Crown  copyright  under  less  stringent  rules  would  constitute  an  acceptable,  even  if  not 
their  first  choice.”* 


Id.  at  27. 

The  Future  Management  of  Crown  Copyright,  Cm.  4300  (March  1999). 
■’"/J.  at  1.3. 

Id.  at  2.6. 


Id.  at  2.6. 
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The  government  stated  that  it  would  continue  using  Crown  copyright  as  a means  to 
ensure  accuracy,  authenticity,  and  integrity  of  government  publications. Authors  of  the 
paper  claimed  that  enforcement  of  Crown  copyright  in  government  documents 
“reinforces  public  confidence”  in  their  official  status.'*®  In  addition,  the  government 
intended  to  use  Crown  copyright  as  one  of  the  tools  safeguarding  security-sensitive 
information.'*'  Other  tools  would  include  legal  actions  against  “passing  off’  and 
fraudulent  misrepresentation. 

At  the  same  time,  the  government  decided  to  relax  its  copyright  regime  by  waiving 
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Crown  copyright  in  the  materials  for  which  it  sought  the  widest  possible  dissemmation. 
These  works  included  primary  and  secondary  legislation,  explanatory  notes,  press 
releases,  consultative  papers,  ministerial  speeches,  and  certain  statistical  and  scientific 
information  compiled  by  government  departments.  In  addition,  the  government  decided 
to  waive  Crown  copyright  in  unpublished  government  documents  open  for  public 
inspection  under  the  public  records  laws.  The  waiver  would  allow  citizens  to  copy,  index, 
and  publish  public  records  without  a prior  permission.  However,  authors  of  the  White 
paper  stressed  that,  in  general,  freedom  of  information  legislation  did  not  limit  the  scope 


See  id.  at  5.1  and  6.2. 
Id.  at  6.2. 

'*'/(/.  at  6. 1-6.2. 


'*2  7J.  at  5.1-5.13. 
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of  Crown  copyright-the  former  provided  citizens  with  the  right  to  access  government 
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materials,  while  the  latter  regulated  the  terms  of  their  reproduction. 

The  government  decided  to  waive  Crown  copyright  in  the  typographical 
arrangement  of  primary  and  secondary  legislation,  as  well  as  in  explanatory  notes  to  the 
both.^®"*  Under  the  contract  with  The  Stationery  Office  Ltd.,  Crown  copyright  in  Ixith  the 
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text  and  typography  of  primary  and  secondary  legislation  rested  with  the  government. 

This  meant  that,  as  a private  pubUsher,  The  Stationery  Office  Ltd.  could  not  assert 

copyright  in  the  general  appearance,  layout,  and  composition  of  the  Acts  of  Parliament, 

Statutory  Instruments  of  England  and  Wales,  and  Statutory  Rules  of  Northern  Ireland.  At 

the  same  time,  private  publishers  could  claim  copyright  in  typography  of  other 

government  pubhcations  including  committee  reports,  consultative  papers,  and  various 

kinds  of  statistical  and  scientific  works. Authors  of  the  White  Paper  re-iterated  that 

reproduction  of  government  materials  for  commercial  purposes  still  has  to  be  done  in  a 

value-added  context,  i.e.,  accompanied  by  original  commentary,  annotations,  or 

indexing.'*’  They  also  stated  that  private  pubfishers  should  ensure  accuracy  and  currency 
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of  the  government  materials  they  reproduce. 


See  id.  at  5.1 1 and  9.3  “. . . the  creation  and  operation  of  a market  in  government- 
produced  information  can  co-exist  with  encouraging  access  to  information  and 
reproducing  this  information  for  non-commercial  purposes.” 

at5.12. 

See  Copyright  in  Typographical  Arrangement,  HMSO  Guidance  Note  No.  1 (Sept.  14, 
1998). 

See  The  Future  Management  of  Crown  Copyright,  at  5.12. 

Id.  at  5.1  “Where  these  [government]  materials  are  being  reproduced  commercially,  the 
value-added  requirement  remains  to  protect  the  pubhc  from  confusion  over  the 
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The  government  also  promised  to  streamline  administration  of  Crown  copyright  by 
adopting  uniform  policy  guidelines  and  granting  “class  licenses”  for  the  right  to 
reproduce  government  works.'*’  Under  the  new  copyright  regime,  the  Controller  of  Her 
Majesty’s  Stationery  Office  (HMSO)  would  act  as  a primary  licensing  authority, 
delegating  limited  licensing  powers  to  individual  government  departments.'’"  The 
departments  were  under  obligation  to  promulgate  uniform  licensing  terms  and  to  refrain 
from  granting  exclusive  licenses  to  favored  publishers.  The  government  also  encouraged 
departments  to  facilitate  public  access  to  their  information  by  posting  it  online.  In 
addition,  the  government  promised  to  facilitate  public  access  to  official  materials  by 
creating  the  Information  Asset  Register,  a central  bibliographical  source  of  all  materials 
issued  by  individual  departments.'’'  The  online  Information  Asset  Register  was  launched 
shortly  after  publication  of  the  White  paper. 

However,  not  all  government  materials  were  subject  to  relaxed  copyright  rules.  The 
White  paper  identified  a class  of  government  works-called  “tradable  information”-that 
would  enjoy  complete  protection  of  Crown  copyright.'’^  Tradable  information  would 
include  copyright  works  produced  by  individual  government  departments  as  a by-product 
of  their  statutorily  mandated  activities.  According  to  the  White  paper,  raw  information 

availability  of  works  which  purport  to  be  replica  works  and  which  have  the  potential  to 
mislead.”  See  also  id.  at  7.8  (description  of  the  value-added  requirements). 

Id.  at  7.9. 

See  id.  at  7. 1-7.9. 

Mat  4. 1-4.6. 

'*'M.  at8.1-8.8. 


at  9.1-9.14. 
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collected  or  created  by  government  agencies  would  not  constitute  tradable  data. 
However,  if  the  government  agencies  “add  value”  to  the  raw  information  by  combining  it 
with  other  available  data  or  commenting  on  it,  then  the  agencies  could  sell  it  on  a purely 

• ] 93 

commercial  basis. 

Private  pubUshers  strongly  opposed  Crown  copyright  in  “tradable  information,” 
arguing  that  the  government  should  not  compete  with  private  businesses  in  the 
information  market. However,  the  government  cabinet  justified  its  policy  by  stating 
that  “any  financial  return  to  government  reduces  the  burden  on  the  future  collection  and 
maintenance  of  that  material  and  benefits  all  taxpayers.”'”  The  government  also  stressed 
that  it  would  allow  schools,  public  libraries  and  citizens’  groups  to  reproduce  tradable 
information  at  low  cost.'” 

The  government’s  White  paper  received  a sheer  amount  of  criticism.  For  instance, 
an  editorial  in  the  Computer  Law  & Security  Report  characterized  it  as  “disappointing” 
and  a “missed  opportunity.”'”  Author  of  the  editorial  Stephen  Saxby  criticized  the 
government  for  failing  to  introduce  clear  copyright  guidelines.  He  suggested  that 
respondents  to  the  Green  paper  failed  to  produce  a “firm  economic  data”  that  could  have 
persuaded  HMSO  to  abolish  Crown  copyright  or  to  adopt  a more  relaxed  copyright 


Id.  at  9.8-9.12. 

See  The  Pubhshers  Association  Ltd.,  Response  to  the  Green  Paper,  at  4.1.3. 

See  The  Future  Management  of  Crown  Copyright,  at  9.2. 

'^Id.  at  9.3. 

Stephen  Saxby,  Crown  Copyright  White  Paper  Is  a Missed  Opportunity,  15  (3) 
Computer  Law  & Security  Report  146  (May- June  1999). 
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regime.  Saxby  also  predicted  that  the  British  authorities  would  not  opt  for  radical  changes 
in  copyright  policies,  unless  required  to  do  so  by  the  European  Community  law. 

HMSO  Guidance  Notes 

Between  October  1 999  and  November  2000,  the  HMSO  issued  a series  of 
Guidance  Notes  implementing  the  White  paper’s  recommendations.  Guidance  notes 
modified  previous  Crown  copyright  policy  by  updating  relevant  sections  of  the  Dear 
Publisher  and  Dear  Librarian  letters.  In  particular,  guidance  notes  set  out  the  terms  of 
copyright  waiver  in  statutory  and  legislative  materials,  government  press  releases,  and 
unpublished  public  records.  A separate  guidance  note  addressed  existence  of  copyright  in 
typographical  arrangement  of  Crown  materials.  The  HMSO  also  adopted  a “fast-track” 
licensing  procedure  designed  to  facilitate  reproduction  of  scientific,  technical,  and 
medical  articles  subject  to  Crown  copyright. 

The  government  explained  that,  by  relaxing  its  copyright  regime,  it  hoped  to 
encourage  a widespread  dissemination  and  use  of  official  information. For  instance, 
the  HMSO  informed  government  departments  that  the  copyright  waiver  applied  to  most 
of  materials  posted  on  their  websites. The  HMSO  also  urged  govermnent  departments 
to  encourage  hyperhnking  to  their  websites. 

At  the  same  time,  under  the  waiver  of  Crovra  copyright,  the  government 
relinquished  only  a limited  number  of  its  rights-specifically,  the  rights  “to  license 
formally,  restrict  usage  or  charge  for  the  reproduction  of  the  material. The 

See  The  Future  Management  of  Crown  Copyright,  at  2. 1 . 

'^Notices  on  Government  Websites,  HMSO  Guidance  Note  No.  13  (Nov.  6,  2000). 

^ See  Reproduction  of  United  Kingdom,  England,  Wales  and  Northern  Ireland  Primary 
and  Secondary  Legislation,  HMSO  Guidance  Note  No.  6 (Nov.  6,  2000)  at  9.  “Waiver 
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government  retained  other  legal  rights  including  the  right  to  prohibit  the  use  of  Crown 
works  in  misleading  or  derogatory  manner.  In  other  words,  by  waiver,  the  government 
relinquished  its  economic  rights,  while  asserting  its  moral  rights  in  respect  of  government 
materials. 

The  HMSO  guidance  notes  waived  Crown  and  Parliamentary  copyright  in  the  text 
and  typographical  arrangement  of  statutes  and  parhamentary  bills,  as  well  as  explanatory 
notes  to  the  both.^'^'  Specifically,  the  HMSO  waived  Crown  copyright  in  the  Enghsh, 
Welch,  and  Northern  Irish  Acts  of  Parhament,  Statutory  Instruments  and  Rules, 
Explanatory  Notes  to  the  statutes,  and  the  Measures  of  the  General  Synod  of  the  Church 
of  England.  The  Queen’s  Printer  for  Scotland  issued  an  identical  guidance  note  waiving 
Crown  copyright  in  the  Acts  of  Scottish  Parhament,  explanatory  notes  to  the  Acts,  and  in 
Scottish  Statutory  Instruments.^^  Both  notes  stressed  that  they  removed  the  previous 
requirement  to  reproduce  statutory  materials  in  a value-added  context,  i.e.  accompanied 
by  commentary,  annotations,  or  indexing.  From  now  on,  the  U.K.  government  imposed 
no  restrictions  on  the  way  primary  legislation  could  be  reproduced.  Guidance  notes 
expressly  permitted  unauthorized  reproduction  of  primary  legislation  for  commercial 
purposes,  downloading  of  primary  legislation  from  government  websites,  and  posting  of 
this  information  on  the  Internet. 

means  that  the  Crown  is  not  seeking  to  exercise  its  legal  right  to  hcense  formaUy,  restrict 
usage  or  charge  for  the  reproduction  of  the  material.  However,  Crown  copyright  is 
asserted  to  protect  the  material  against  use  in  a misleading  or  derogatory  manner.” 

Reproduction  of  Bills  and  Explanatory  Notes  to  Bills  of  the  United  Kingdom 
Parliament,  HMSO  Guidance  Notes  No.  6,  7 (Oct.  31,  1999). 

Reproduction  of  Acts  of  the  Scottish  Parliament,  Explanatory  Notes  to  Acts  of  the 
Scottish  Parliament  and  Scottish  Statutory  Instruments,  Guidance  Note  No.  1 Issued  by 
the  Queen’s  Printer  for  Scotland  (Nov.  26,  1999). 
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At  the  same  time,  the  waiver  of  Crown  copyright  in  statutory  materials  was  subject 
to  specific  conditions.  These  conditions  included  requirements  that  the  materials  should 
be  reproduced  from  official  sources,  accurately,  and  from  their  most  current  version.  In 
addition,  the  materials  could  not  be  used  in  “a  derogatory  or  misleading  manner,”  for 
purposes  of  advertising,  or  “for  promoting  particular  personal  interests  or  view.”^*’^  The 
note  did  not  explain  the  latter,  potentially  far-reaching,  restriction.  The  reproduced 
materials  also  must  not  purport  to  be  published  by  authority. 

The  waiver  of  Parliamentary  copyright  in  bills  and  explanatory  notes  to  the  bills 
mirrored  the  waiver  of  Crown  copyright  in  statutory  materials.  The  guidance  note, 
addressing  the  waiver  of  copyright  in  Parliamentary  biUs  and  their  explanatory  notes, 
stated  that  these  materials  could  be  freely  reproduced  in  any  medium,  without  the 
requirement  of  placing  them  in  a value-added  context.^'*'*  However,  this  freedom  of 
reproduction  was  subject  to  specific  conditions.  These  conditions  required  that 
Parliamentary  material  should  be  reproduced  accurately  from  its  official  version,  and  in  a 
manner  and  context  that  was  “not  misleading  as  to  its  meaning  and  apphcation.”  In 
addition,  the  guidance  note  prohibited  reproductions  of  the  bills  and  explanatory  notes  in 
connection  with  advertising,  endorsement  or  in  any  context  potentially  implying 
“undignified  association.”  HMSO  also  required  that  the  reproduced  materials  must  not  be 
used  in  “potentially  libelous  or  slanderous”  circumstances  and  must  not  purport  to  be 


HMSO  Guidance  Note  No.  6,  at  12. 
HMSO  Guidance  Note  No.  7,  at  9. 


^Id.  at  10-16. 
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published  by  authority.  In  addition,  the  guidance  note  required  a “faithlul”  translation  of 
Parliamentary  materials  into  other  languages. 

The  HMSO  also  issued  a guidance  note  waiving  Crown  copyright  in  complete  texts 
and  typographical  arrangements  of  press  releases  issued  by  the  central  government  and 
local  authorities  in  England,  Wales,  and  Northern  Ireland.^®^  The  Queen’s  Printer  for 
Scotland  issued  an  identical  waiver  of  copyright  in  press  releases  of  the  Scottish 
administration.^*’’  Under  the  new  policy,  the  government  permitted  reproduction  of  press 
releases  in  any  medium,  subject  to  specific  conditions.  The  conditions  required  that 
reproduction  should  be  accurate  and  non-misleading,  should  acknowledge  the  source  of  a 
press  release,  and  remove  any  government  insignia,  such  as  the  Royal  Arms,  fi'om  the 
reproduced  copies. 

Another  guidance  note  issued  by  HMSO  waived  Crown  copyright  in  unpublished 
public  records.’”*  The  agency  defined  “public  records”  as  any  records  of  the  central 
government  of  the  United  Kingdom  and  its  constituent  countries,  central  courts  of  law, 
and  national  regulatory  authorities.  The  guidance  note  stated  that  the  Crown  was  waiving 
its  copyright  only  in  those  public  records  that  were  open  to  public  inspection  and  were 
unpublished  when  deposited  with  the  Public  Records  repositories.  The  waiver  did  not 


^ Reproduction  of  Government  Press  Notices  for  England,  Northern  Ireland  and  Wales, 
HMSO  Guidance  Note  No.  9 (Nov.  6,  2000). 

^ Reproduction  of  Press  Notices  issued  by  the  Scottish  Administration,  Guidance  Note 
No.  2 Issued  by  the  Queen’s  Printer  for  Scotland  (May  15,  2000). 

^ Copyright  in  Public  Records,  HMSO  Guidance  Note  No.  3 (Nov.  6,  2000). 
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extend  to  the  published  public  records,  records  not  open  to  the  public,  and  those  materials 
that  constituted  “tradable  information.”^®^ 

The  guidance  note  provided  that  public  records  subject  to  waiver  could  be  copied, 
quoted,  indexed,  transcribed,  published,  and  broadcast  without  specific  government 
approval  and  payment  of  copyright  fees.^'°  However,  the  government  still  prohibited  the 
use  of  public  records  in  a “misleading  context  or  in  a derogatory  manner.”^**  The 
government  also  required  that  proper  source  attributions  and  archival  reference  numbers 
should  accompany  any  reproductions  of  public  records. 

In  a separate  guidance  note,  the  HMSO  encouraged  government  departments  to 
reserve  copyright  in  the  typographical  arrangement  of  their  works  to  facilitate  their 
reproduction  by  the  public.  The  guidance  note  characterized  copyright  in  typography 
as  “an  important  factor  in  ensuring  access  to  and  availability”  of  the  government 
materials.^ It  stated  that  photocopying,  scanning,  and  microfilming  of  government 
documents  is  almost  impossible  without  simultaneous  copying  of  their  layout  and 
design.^’'*  Specifically,  the  guidance  note  advised  government  departments;  to  claim  dual 
(government-publisher)  copyright  in  the  typographical  arrangement,  to  assign  copyright 


^ld.sA9. 


^'°Id  at  5. 

Id.  at  6. 

Copyright  in  Typographical  Arrangement,  HMSO  Guidance  Note  No.  1 (Nov.  6, 

2000). 

atS. 

Id.  “It  is  impossible  to  reproduce  the  published  material  without  copying  the 
typographical  arrangement.” 
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to  the  Crown,  or  to  reserve  full  reproduction  rights  in  respect  of  typography  on  behalf  of 
the  Crown. 

Consequently,  by  issuing  the  new  guidance  notes,  the  reorganized  HMSO  (a  small 
residual  body  retained  by  the  U.K.  government  for  administration  of  Crown  and 
Parliamentary  copyrights)  sought  to  facilitate  public  access  to  and  use  of  specific 
government  materials,  including  primary  and  secondary  legislation,  government  press 
releases,  and  unpublished  public  records.  In  regard  to  these  materials,  the  government 
waived  its  economic  rights:  the  rights  to  license  and  to  charge  copyright  fees.  At  the  same 
time,  this  waiver  was  limited  in  scope.  Public  use  and  copying  of  official  materials  was 
still  subject  to  the  requirement  of  reproduction  in  a non-misleading,  non-defamatory 
context.  In  other  words,  even  under  waiver  of  Crown  copyright  in  core  government 
materials,  the  government  asserted  its  moral  rights,  in  particular,  the  rights  of  paternity 
and  integrity. 


CHAPTER  6 

ONLINE  AVAILABILITY  OF  GOVERNMENT  MATERIALS  IN  THE  UNITED 

KINGDOM 

Throughout  the  1990s,  various  businesses  and  public  organizations  continued 

lobbying  the  British  government  for  placing  more  government  information  on  the 

Internet.  For  instance,  in  October  1995,  the  Society  for  Computers  and  Law  Executives 

and  the  University  of  Durham  asked  the  HMSO  for  permission  to  publish  Crown 

copyright  materials  online.*  Under  strong  public  pressure,  in  the  mid-1990s,  John  Major’s 

government  launched  a revision  of  the  policy  on  Crown  and  Parliamentary  copyright, 

2 

making  significant  amounts  of  the  British  law  freely  available  on  the  Internet. 

As  of  spring  2002,  most  of  U.K.’s  statutory  materials  were  available  on  official 
government  websites.  Also,  the  Statutory  Publications  Office  within  the  Lord 
Chancellor’s  Department  is  in  the  process  of  compiling  a comprehensive  Statute  Law 
Database  that  would  contain  all  primary  and  secondary  legislation  enacted  since  February 
1991.^  However,  the  database  is  still  under  development  and  it  is  not  yet  clear  whether  it 
will  become  available  free-of-charge  or  on  commercial  basis. 

It  is  also  possible  to  find  a fare  share  ofU.K.’s  regulatory  and  judicial  materials  on 
the  World  Wide  Web,  although  their  online  listings  are  not  as  complete  and 

* See  Lorraine  Keenan,  Crown  copyright  and  copying  legislation,  INTELLECTUAL 
Property,  Vol.  1(2),  Birmingham:  Central  Law  Information  Service,  May  1996. 

^ See  Part  I,  Chapter  4. 

^ See  <http://vAvw.open.gov.uk/lcd/lawdatfr.htm>  (lasted  visited  March  2002).  AD  of  the 
websites  referred  to  in  this  chapter  have  been  last  visited  in  March  2002. 
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comprehensive  as  the  listings  of  statutes  and  bilis.  In  addition,  the  U.K.  government 
created  several  websites,  called  “getaways”  or  “portals,”  that  help  users  in  locating  the 
required  information.  Several  unofficial  websites  also  provide  information  on  the  U.K. 
legislative  and  judicial  materials. 

Statutes  and  Bilis 

The  most  comprehensive  collection  of  the  U.K.  statutes  enacted  since  1 988  is 
available  on  the  official  website  of  Her  Majesty’s  Stationery  Office  (HMSO)."*  The  &st 
statute  (The  Data  Protection  Act)  was  posted  on  the  HMSO  site  in  1996,  after  then- 
minister  for  public  affairs  Roger  Freeman  pledged  to  Parliament  to  provide  better  public 
access  to  primary  legal  materials.^  The  HMSO  website  currently  contains  the  full  text  of 
all  Acts  of  UK  Parliament  enacted  since  1988,  together  with  their  explanatory  notes,  and 
the  full  text  of  all  delegated  legislation  (Statutory  Instruments  and  Draft  Statutory 
Instruments).^  The  site  also  features  the  full  text  of  Measures  of  the  General  Synod  of  the 
Church  of  England,  which,  under  the  law,  are  subject  to  Crown  copyright.  The  HMSO 
states  that  it  aims  to  publish  statutory  materials  online  simultaneously,  or  at  least  within 
24  hours  of  their  publieation  in  printed  form.’  HMSO  web  pages  warn  that  Crown 
copyright  protects  all  displayed  materials.  In  addition  to  providing  the  text  of  national 
statutory  materials,  HMSO  delivers  online  the  full  text  of  statutes  enacted  by  the  National 


See  <http://www.hmso.gov.uk>. 

^ See  Neil  Cameron,  HMSO  Rules  Relaxed:  Statutes  to  go  on  the  Internet,  6 COMPUTERS 
& Law  3 (Feb.-March  1996). 

^ See  <http://www.legislation.hmso.gov.uk>. 

’ See  <http://www.legislation.hmso.gov.uk/legislation/uk-about.htm>. 
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Assembly  of  Wales,*  Scotland  Parliament,’  and  the  Northern  Ireland  Assembly.'”  At  the 
same  time,  the  legislative  bodies  of  Wales,"  Scotland'^  and  Northern  Ireland'^  maintain 
their  own  websites  featuring  local  legislative  enactments  and  regulations. 

The  full  text  of  parliamentary  bills  under  consideration  is  available  on  the  U.K. 
Parliament  website*'*  maintained  by  Her  Majesty’s  Stationery  Office  on  behalf  of  the 
House  of  Lords'^  and  the  House  of  Commons.'”  In  addition,  both  houses  of  Parliament 
make  available  online  a wealth  of  other  information  including  daily  transcripts  of 
parliamentary  debates  {Hansard),  the  hill  text  of  committee  reports,  minutes  of  select 
proceedings,  and  informational  digests.  The  U.K.  Parliament  website  clearly  states  that 
all  materials  displayed  on  its  pages  are  protected  by  Parhamentary  copyright. 

Bills  and  parliamentary  debates  of  the  National  Assembly  of  Wales,  Scottish 
Parhament  and  Northern  Ireland  Assembly  are  featured  on  the  websites  of  these 
legislative  bodies.  For  instance,  website  of  the  Northern  Ireland  Assembly  provides  the 
full  text  of  bills  and  transcripts  of  parliamentary  proceedings  {Hansard),  both  dating  to 


* See  <http://www.wales-legislation.hmso.gov.uk>. 

’ See  <http://www.scotland-legislation.hmso.gov.uk>. 

'”  See  <http://www.northemireland-legislation.hmso.gov.uk>. 

' ' See  <http://www.wales.gov.uk>. 

See  <http://www.scottish.parliament.uk>. 

See  <http://www.ni-assembly.gov.uk>. 

''*  See  <http://www.parliament.uk>. 

See  <http://www.publications.parliament.uk/pa/ld/ldhome.htm>. 
'”  See  <http://www.parhament.uk/commons/HSECOM.HTM>. 
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1999.”  In  addition,  the  website  makes  available  other  information  including  committee 
reports,  daily  business  papers,  and  minutes  of  proceedings.  The  website  also  provides  a 

Uve  video  coverage  of  the  debates  in  the  Northern  Ireland  Assembly  when  the  Assembly 

• • 18 
IS  m sittmg. 

The  Scottish  Parliament  website  also  provides  a live  video  coverage  of  its 

proceedings.”  The  website  features  the  full  text  of  bills  currently  considered  by  Scottish 

Parliament,  daily  transcripts  of  ofiBcial  proceedings,  committee  reports,  and  various 

informational  materials.^®  Unlike  Northern  Ireland  and  Scottish  legislatures,  the  National 

Assembly  for  Wales  does  not  provide  the  full  text  of  bills  currently  under  consideration 

or  a live  webcast  of  its  proceedings.  However,  the  website  does  contain  a variety  of 

informational  materials  including  legislature’s  annual  report,  consultation  papers,  and 
2 1 

press  releases. 

The  U.K.  statutory  materials  also  are  available  on  websites  operated  by  private 
companies  and  organizations.  The  most  comprehensive  collections  of  the  U.K.  statutory 
materials  are  available  on  the  websites  of  The  Stationery  Office  Ltd.,  Inc,^^  and  the 


” See  <http://www.ni-assembly.gov.uk/legis.htm>. 

” See  <http://www.ni-assembly.gov.uk/cam.htm>. 

” See  <http://www.scottishparliamentlive.com>. 

See  <http://www.scottish.parliament.uk/parl_bus/pab.html>. 
See  <http://www.wales.gov.uk>. 

See  <http://www.ukstate.com>. 
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British  and  Irish  Legal  Information  Institute  (BAILII).^^  Both  sites  provide  free-of-charge 
pubhc  access  to  the  full  text  of  national  legislation,  as  well  as  the  text  of  the  delegated 
legislation  passed  in  Wales,  Scotland  and  Northern  Ireland. 

Judicial  Opinions 

Arguably,  under  the  U.K.  law,  judicial  opinions  are  subject  to  Crown  copyright 
because  judges  who  write  them  are  Crown  employees.  The  only  exception  is  judgments 
of  the  House  of  Lords-the  highest  appellate  authority  in  the  United  Kingdom-which  are 
subject  to  Parliamentary  copyright.  While  Her  Majesty’s  Stationery  Office  exphcitly 
waived  economic  rights  of  the  Crown  in  the  core  legislative  materials,  no  similar  waiver 
was  issued  in  respect  of  judicial  opinions.  In  1998,  the  House  of  Lords  was  the  only 
judicial  body  that  allowed  free-of-charge  reproduction  of  its  judgments,  when 
accompanied  by  original  commentary  or  annotations.^”*  Consequently,  opinions  of  other 
judicial  bodies  including  lower  civil  and  criminal  courts,  receive  full  protection  of  Crown 
copyright  and  cannot  be  reproduced  without  express  permission. 

The  existence  of  copyright  in  most  judicial  opinions  may  explain  the  lack  of  their 
comprehensive  listings  on  the  World  Wide  Web.  Only  the  House  of  Lords  and  the  Privy 
Council  make  available  online  comprehensive  hsts  of  their  judicial  opinions.  The  House 
of  Lords  publishes  online  the  full  text  of  its  opinions  delivered  since  Nov.  14, 1996, 
within  two  hours  of  their  delivery  in  the  House.^^  The  Privy  Council-a  final  Court  of 

BAILII  has  been  developed  by  the  Australian  Legal  Information  Institute  with 
assistance  from  people  and  companies  in  the  United  Kingdom.  Available  at 
<http://www.bailii.org>. 

See  Dear  Pubhsher  letter.  Addendum  on  Parhamentary  Copyright,  PU  15/109  Pt.  6 
(March  25,  1998). 

See  <http://www.publications.parliament.uk/pa/ldl  99697/ldjudgmt/ldjudgmt.htm>. 
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Appeal  for  a number  of  Commonwealth  countries  that  have  chosen  to  retain  it-posts 
online  all  judgments  delivered  since  1999,  plus  some  prior  key  judgments.  The  Pnvy 
Council’s  website  clearly  states  that  Crown  copyright  protects  all  Council’s  judgments. 

Select  judicial  opinions  of  appellate  courts  in  England  and  Wales  appear  on  the 
website  maintained  by  the  Court  Service-an  executive  agency  in  the  Lord  Chancellor’s 
Department.^’  The  Court  Service  website  includes  judgments  of  the  Civil  and  Criminal 
Divisions  of  the  Court  of  Appeal,^*  the  High  Court,’^  and  the  Crown  Court.^“  The  website 
displays  a warning  that  only  those  judgments  selected  by  individual  judges  appear  in  the 
Court  Service  database.  Consequently,  the  list  of  judgments  available  on  the  site  is 
neither  complete,  nor  comprehensive.  People  who  cannot  locate  specific  judgments  are 
advised  to  contact  the  courts  directly. 

Information  on  Scottish  legal  system  including  select  opinions  of  local  courts  is 
available  on  the  website  of  the  Scottish  Court  Service^'-  n executive  agency  of  the  First 
Minister  of  Scotland.  The  site  contains  select  opinions  issued  by  civil  and  criminal  courts 

See  <http://www.privy-council.org.uk>. 

See  <http://www.courtservice.gov.uk/judgments/judg_home.htm>. 

The  Civil  Division  hears  appeals  fi'om  the  High  Court  and  coimty  coxorts.  The  Crirnmal 
Division  hears  appeals  fi’om  the  Crown  Court  and  the  Queen’s  Bench  Division.  Decisions 
of  the  Court  of  Appeals  can  be  appealed  to  the  House  of  Lords.  See  Penny  Darbyshire, 
English  Legal  System,  London:  Sweet  & Maxwell,  1998. 

The  High  Court  has  several  divisions  including  Chancery,  Family,  and  Queen’s  Bench 
Divisions.  The  High  Court  hears  appeals  fi’om  magistrates’  courts  and  county  courts.  Id. 

The  Crown  Court  is  the  crirnmal  court  of  first  instance  which  deals  with  indictable 
offences.  It  also  has  an  appellate  jurisdiction.  There  is  one  single  Crown  Court,  which  is 
divided  between  around  90  centers  throughout  England  and  Wales.  Id. 

See  <http://www.scotcourts.gov.uk>. 
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within  Scotland  since  September  1998.  The  courts  include  the  Court  of  Session 
(Scotland’s  supreme  civil  court),  the  High  Court  of  Justiciary  (Scotland’s  supreme 
criminal  court),  and  Sheriff  Courts  (local  trial  courts).  While  the  site  features  the  full  text 
of  most  of  decisions  delivered  by  the  Court  of  Session  since  September  1998,  there  is  a 
warning  that  the  list  of  cases  from  Sheriffs  Courts  is  not  complete.  The  Scottish  Court 
Services  makes  available  only  those  judgments  of  Sheriffs  Courts  that  address  “a 
significant  point  of  law  or  particular  public  interest.”  The  website  clearly  states  that  all 
information  contained  on  the  site  is  Crown  copyright  and  may  be  reproduced  without 
formal  permission  only  for  personal  or  in-house  use.  Unlike  the  Scottish  Court  Service, 
the  Northern  Ireland  and  Welsh  Court  Services  do  not  make  local  judicial  opinions 
available  online. 

One  of  the  most  comprehensive  online  collections  of  judicial  opinions  from 
England,  Wales,  Scotland,  and  Northern  Ireland  is  available  on  the  British  and  Irish  Legal 
Information  Institute  website  (BAILII).^^  Public  access  to  the  collection  is  provided  free- 
of-charge.  However,  the  BAILLI  database  of  cases  from  these  jurisdictions  is  not 
comprehensive.  It  contains  cases  that  are  supplied  by  volunteering  organizations  and  date 
back  only  1996-1998.  Consequently,  the  database  provides  a good  starting  point  for  legal 
research,  but  may  not  contain  all  the  pertinent  cases. 

Portal  Sites  and  Regulatory  Materials 

The  United  Kingdom  has  no  laws  requiring  individual  government  departments  to 
make  specific  information  available  on  the  World  Wide  Web.  However,  many 
departments  have  websites  featuring  a wide  range  of  informational  materials. 

See  <http://www.bailii.org>. 
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Departments  have  discretion  to  decide  what  kind  of  information  to  post  online.  Some 
departments  choose  to  make  regulatory  materials  available  on  their  websites.  To  help 
citizens  locate  relevant  regulatory  materials,  the  government  launched  several  “portal”  or 
“getaway”  sites.  These  sites  serve  as  online  directories  of  all  government  information 
posted  on  various  government  websites.  They  also  function  as  search  engines,  enabling 
Internet  users  to  locate  the  required  content  by  key  word  or  topic. 

The  first  “portal”  site  providing  information  about  online  availability  of 
government  information  in  the  United  Kingdom  was  www.open.gov.uk,  launched  by  the 
Central  Computer  and  Telecommunications  Agency  in  1994.^^  This  site  presents  a 
comprehensive  online  directory  of  government  and  public  bodies  with  online  presence.  In 
April  2000,  the  Small  Business  Service,  a U.K.  governmental  agency,  launched  the 
Direct  Access  Government  website.^''  The  website  assists  small  businesses  in  locating 
regulatory  materials  and  forms  published  on  various  government  websites.  Internet  users 
may  search  information  either  by  individual  government  department,  by  key  word  search, 
or  by  topic.  Direct  Access  Government,  arguably,  is  the  most  comprehensive  resource  of 
all  regulatory  materials  posted  on  various  government  websites  m the  United  Kingdom. 
Another  online  directory  of  government  materials,  the  Information  Asset  Register,  is  still 
in  the  process  of  development.^^  Following  the  recommendations  of  the  White  paper  on 
the  Future  Management  of  Crown  Copyright,  Her  Majesty’s  Stationery  Office  started 
compiling  an  inventory  of  all  informational  assets  maintained  by  individual  government 

See  <http://www.open.gov.uk>. 

See  <http://www.dag-business.gov.uk>. 

See  <http://www.inforoute.hmso.gov.uk>. 


170 


departments.  The  new  service,  modeled  after  the  United  States’  Government  Information 
Locator  Service,  would  present  the  central  registry  of  all  government  informational  assets 
and  their  descriptions.^^ 

Conclusion 

In  the  1990s,  the  U.K.  government  has  relaxed  its  copyright  policy  by  waiving 
Crown  copyright  in  specific  classes  of  government  works,  streamlining  licensing 
procedures,  and  offering  classes  license  for  the  right  to  reproduce  quasi-legislative 
materials  in  both  print  and  electronic  forms.  Several  factors  influenced  the  government’s 
decision  to  relax  Crown  copyright  rules,  including  the  freedom  of  information  and 
electronic  government  initiatives,  the  privatization  of  the  government  publishing 
business,  and  necessity  to  comply  with  the  European  Union  legislation. 

At  the  same  time,  the  liberalization  of  Crown  copyright  was  very  limited  in  scope. 
By  waiving  Crown  copyright  in  core  government  materials,  the  U.K.  government 
relinquished  only  its  economic  rights  to  charge  licensing  and  reproduction  fees.  At  the 
same  time,  the  government  made  it  very  clear  that  it  would  continue  enforcing  its  moral 
rights  in  respect  of  all  Crown  copyright  materials.  This  would  include  requirements  not  to 
reproduce  government  materials  in  a potentially  defamatory  or  misleading  context. 

The  half-baked  nature  of  Crown  copyright  revision  has  manifested  itself  on  the 
World  Wide  Web.  While  official  websites  make  available  most  of  statutory  materials, 
online  listings  of  judicial  and  regulatory  documents  are  far  from  being  complete  and 
comprehensive.  Also,  all  government  websites  include  notices  of  Crown  or  Parliamentary 

In  addition.  The  Stationery  Office,  Ltd.,  maintains  the  database  of  U.K.  Official 
Documents  at  <http://www.official-documents.co.uk>.  The  database  provides  hyperlinks 
to  websites  of  different  government  and  public  bodies. 
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copyrights.  Consequently,  the  phenomenon  of  government  copyright  is  alive  and  well  in 
the  United  Kingdom,  and  further  relaxation  of  copyright  rules  would  be  possible  only 
under  considerable  pressure  from  citizen  groups  within  the  country  or  from  the  European 
Union. 


CHAPTER  7 

COMMON  LAW  AND  PUBLIC  POLICY  ON  COPYRIGHT  IN  PRIMARY  LAW 
MATERIALS  IN  THE  19™  CENTURY 

Overview 

The  United  States  courts  first  confi-onted  the  question  of  whether  copyright  existed 
in  the  text  of  laws  and  judicial  opinions  in  the  mid- 19th  century.  In  the  first  copyright 
case  decided  by  the  United  States  Supreme  Court  in  1834,  Wheaton  v.  Peters,^  the 
Justices  stated  in  dicta,  that  “no  reporter  has  or  can  have  any  copyright  in  the  written 
opinions  delivered  by  the  court.”2  The  Court  did  not  cite  any  legal  authority  for  the 
statement.  It  ruled  that  a Supreme  Court  reporter  could  not  claim  copyright  in  the  Court 
reports  without  foUowing  statutory  formalities  established  by  Congress  for  securing  a 
copyright. 

In  later  cases,  courts  qualified  this  statement  by  holding  that,  while  no  copyright 
existed  in  the  basic  text  of  judicial  opinions  and  statutes,  publishers  may  claim  copyright 
in  the  volumes  of  court  reports  and  annotated  statutes.  In  the  1851  case  Little  v.  Gould,  a 
federal  trial  court  in  New  York  enjoined  unauthorized  publication  of  state  court  decisions 
despite  the  state  constitutional  provision  that  “judicial  decisions  shall  be  fi'ee  for 
publication  by  any  person.”^  The  court  reasoned  that  while  no  copyright  existed  in 

' 33  U.S.  591  (1834). 

^ Wheaton,  33  U.S.  at  668. 

^ 15  Fed.  Cas.  604  (N.D.N.Y.  1851). 

^ Id.  at  604. 
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judicial  opinions  of  the  New  York  Court  of  Appeals,  the  state  still  could  secure  copyright 
in  the  volumes  of  court  reports.  In  particular,  the  state  statute  provided  protection  for 
“notes  and  references,”  which  included,  in  the  opinion  of  the  court,  the  summary  of  cases, 
head-notes,  footnotes,  and  arguments  of  counsel.  In  holding  so,  the  court  protected  a 
commercial  publisher’s  investment  in  printing  a volume  of  reports.  The  court  stressed 
that  no  person  was  at  liberty  “to  intercept  and  appropriate,  or  destroy,  the  just  rewards  of 
the  enterprise,  by  rapaciously  seizing  upon  the  book  and  re-printing  it.”^ 

In  the  1 866  case  Davidson  v.  Wheelock,^  a federal  trial  court  in  Minnesota 
announced  the  same  principle  for  state  statutes.’  The  court  stated  that  while  state  laws  are 
“pubhc  records,  subject  to  inspection  by  every  one,”  copyright  could  subsist  in  the 
original  elements  of  statutory  compilations,  such  as  marginal  notes  and  references.* *  The 
court  cited  no  legal  authority  for  this  rule. 

Twenty  years  later,  in  Banks  & Bros.  v.  West  Publg.  Co.^  the  same  court  relied  on 
its  Davidson  decision  to  hold  that  an  ofiScial  publisher  of  state  court  reports  could  not 
prevent  a competing  company  from  printing  state  court  decisions.**’  The  court  held  that 
public  should  have  free  access  to  both  state  statutes  and  judicial  opinions,  because 

^ Id  at  607. 

^27F.  61  (D.  Minn.  1866). 

’ Davidson  v.  Wheelock,  27  F.  61  (1866). 

* Id.  The  court  refused  to  enjoin  publication  of  the  constitution  and  the  laws  of  Minnesota 
as  revised  and  re-enacted  by  the  legislature,  and  held  that  an  exclusive  state  contract  for 
pubhcation  of  statutory  law  did  not  entitle  the  publisher  to  copyright  in  the  text  of  the 
laws.  See  id. 

^27  F.  50  (D.  Minn.  1886). 

10 


Id. 
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judicial  opinions  are  binding  upon  all  citizens  as  official  interpretations  of  the  law.”  The 
court  relied  on  a “maxim  of  universal  applieation  that  every  man  is  presumed  to  know  the 
law,”  and  therefore  should  have  free  access  to  the  law  and  its  official  interpretation.  The 
court  also  stated  that,  in  the  United  States,  “[e]ach  citizen  is  a ruler,-a  law-maker,-and  as 
such  has  the  right  of  access  to  the  laws  he  joins  in  making  and  to  any  official 
interpretation  thereof””  These  maxims  were  so  obvious  to  the  court  that  it  did  not 
support  them  with  any  legal  authority.  In  fact,  the  court  recognized  that  aU  the  common 
law  authority  from  England  spoke  to  the  contrary.” 

In  1886-the  same  year  Banks  & Bros,  was  decided-two  courts  in  other  jurisdictions 
came  to  different  conclusions  regarding  public  access  to  state  judicial  opinions.  In  Nash 
V.  Lathrop,^^  the  Supreme  Court  of  Massachusetts  held  that  a company  publishing  an 
authorized  series  of  Massachusetts  Reports  did  not  have  the  right  to  prevent  others  from 
making  eopies  of  the  state  judicial  opinions.’^  The  court  followed  the  reasoning  of  the 
Minnesota  court,  ruling  that  citizens  should  have  uninhibited  access  to  the  laws:  “The 
decisions  and  opinions  of  the  justices  are  the  authorized  expositions  and  interpretations  of 
the  laws  which  are  binding  upon  all  eitizens.””  In  addition,  the  court  stressed  that  it  has 


at  57. 

” Id.  at  57. 

'^Id. 

Id 

”6N.E.  559  (Mass  1886). 
^Ud. 


Id.  at  560. 
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always  been  customary  for  a court  reporter  to  allow  free  public  access  to  the  opinions  and 

• 18 

to  furnish  copies  upon  reasonable  compensation. 

To  the  contrary,  in  Gould  v.  Banks,  the  Supreme  Court  of  Connecticut  ruled  that  a 
state  court  reporter  was  under  no  obligation  to  furnish  copies  of  court  opinions  to  a 
weekly  law  magazine  publisher  because  doing  so  would  breach  a state  contract  for 
exclusive  publication  of  Connecticut  Law  Reports?^  Following  English  common  law,  the 
court  held  that  the  state  can  lawfully  hold  a copyright  in  opinions  of  the  judges:  “The 
judges  and  the  reporter  are  paid  by  the  state,  and  the  product  of  their  mental  labor  is  the 
property  of  the  state,  and  the  state,  as  it  might  lawfully  do,  has  taken  to  itself  the 
copyright.”^’ 

In  1888,  a federal  trial  court  in  New  York  disagreed  with  the  decision  of 
Connecticut’s  highest  state  court.  In  the  State  of  Connecticut  v.  Gould,^^  the  New  York 
court  refused  to  issue  an  injunction  restraining  publication  of  judicial  opinions  of  the 
Connecticut  Supreme  Court  of  Errors,  holding  that  judicial  opinions  were  free  to  the 
publication  by  “any  person  who  chooses  to  use  them.”^^  The  court  relied  on  public  policy 
considerations,  that  “in  the  country  where  every  person  is  presumed  and  required  to  know 


at  561. 

'^2  A.  886  (Conn.  1886). 

Id.  at  896. 

^fd. 

34  F.  319(N.D.N.Y.  1888). 
^^Id. 
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the  law, ...  the  fullest  and  earliest  opportunity  of  access  to  the  expositions  of  the  judicial 
tribunals  should  be  afforded  to  all.”^'* 

The  United  States  Supreme  Court  brought  clarity  to  the  question  of  whether 

25 

copyright  existed  injudicial  opinions  in  two  1888  cases.  In  Banks  v.  Manchester,  the 
publisher  of  Ohio  State  Reports  sought  to  enjoin  the  unauthorized  publication  of 
decisions  of  the  Supreme  Court  of  Ohio  and  the  Supreme  Court  Commission  of  Ohio. 

The  Supreme  Court  upheld  the  decision  of  the  Ohio  federal  circuit  court  that  neither  state, 
nor  the  publisher,  could  claim  copyright  in  the  judicial  opinions.^’  The  Court  stressed 
that,  under  the  federal  Copyright  Act  of  1873,  copyright  could  belong  only  to  “a  citizen 
of  the  United  States  or  a resident  therein.”^*  The  Court  ruled  that  the  state  did  not  qualify 
as  “author”  under  the  federal  statute  and,  therefore,  could  not  secure  copyright  in  its 
works.^’  At  the  time,  the  statutory  definition  of  “author”  did  not  include  employers  who 
hired  employees  to  produce  copyrightable  works. 

The  Court  also  relied  on  the  public  policy  principle  announced  earlier  by  federal 
courts  in  Minnesota,  New  York,  and  Ohio,  that  the  public  should  have  access  to  laws  that 


128  U.S.  244(1888). 

See  id.  at  247. 

See  id.  at  252. 

Id.  at  253. 

Id.  “The  State  cannot  properly  be  called  a citizen  of  the  United  States  or  a resident 
therein  ...  In  no  proper  sense  can  the  judge  who,  in  his  judicial  capacity,  prepares  the 
opinion  or  decision,  the  statement  of  the  case  and  the  syllabus  or  head  note,  be  regarded 
as  their  author  or  their  proprietor  ...  so  as  to  be  able  to  confer  any  title  by  assignment  to 
the  State.”  Id. 
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govern  it:  “The  whole  work  done  by  the  judges  constitutes  the  authentic  exposition  and 
interpretation  of  law,  which,  binding  every  citizen,  is  free  for  publication  to  all.”  In 
addition,  the  Court  stated  that  the  judges  could  not  have  any  pecuniary  interest  in  their 
decisions,  because  the  states  compensated  them  for  their  work.^’  The  Supreme  Court  thus 
settled  the  question  that  copyright  does  not  protect  opinions  of  either  federal  or  state 
judges. 

In  Callaghan  v.  Myers^^  the  Court  reiterated  its  stance  that  no  copyright  exists  in 
the  opinions  of  judges,  or  “in  the  work  done  by  them  in  their  ofiBcial  capacity  as 
judges.”^^  At  the  same  time,  the  Court  recognized  that  copyright  could  subsist  in  the 
original  compilation  materials  added  by  publishers  to  the  basic  text  of  judicial  opinions.^'* 
In  Callaghan,  the  Court  enjoined  unauthorized  publication  of  Illinois  state  court  decisions 
because  a publisher  copied  headnotes,  indices,  arrangement  of  cases,  table  of  cases,  and 
even  errors  from  several  volumes  of  Illinois  Reports?^  The  Court  held  that  a publisher  of 
court  reports  can  secure  copyright  protection  in  “the  matter  which  is  the  result  of  his 
intellectual  labor,”  such  as  the  “division  of  the  reports  into  volumes,  the  numbering  and 


^^Id. 

^'Id. 

128  U.S.  617  (1888). 
Id  at  647. 

See  id 


Id.  at  667. 
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paging  of  the  volumes,  the  table  of  cases  cited  in  the  opinions  . . . and  the  subdivision  of 
the  index  into  appropriate,  condensed  titles.”^^ 

In  1898,  the  U.S.  Court  of  Appeals  for  the  Sbcth  Circuit  applied  the  principles 
announced  by  the  Supreme  Court  in  Manchester  and  Callaghan  to  decide  a case 
concerning  copyright  protection  of  Michigan’s  annotated  statutes.^^  In  Howell  v.  Miller,  a 
publisher  of  three  volumes  of  Howell’s  Annotated  Statutes  claimed  that  state  officials  and 
a competing  publisher  violated  his  exclusive  rights  in  the  statutory  compilation  by 
printing  new  volumes  of  the  general  laws  of  Michigan.^*  The  court  confirmed  that 
Howell  was  entitled  to  a copyright  in  the  volumes  of  Annotated  Statutes  and  that  such 
copyright  covered  “all  in  his  books  that  may  fairly  be  deemed  the  result  of  his  labors.”^’ 
This  would  include  marginal  references,  notes,  memoranda,  table  of  contents,  indices, 
digests  of  judicial  opinions,  and  head-no  tes.'**^ 

However,  the  court  ruled  that  the  competing  publisher  did  not  infiinge  Howell’s 
copyright,  because  he  copied  only  “the  bare  text  of  the  statutes  and  side-notes”  without 
appropriating  Howell’s  annotations,  index  of  statutes,  or  consecutive  section 
numbering/'  The  court  stated  that,  “any  person  desiring  to  publish  the  statutes  of  a state 

Id.  at  649.  The  U.S.  Supreme  Court  referred  with  approval  to  the  lower  court’s  decision 
in  Myers  v.  Callaghan.  In  this  case,  the  Illinois  federal  circuit  judge  stated,  that  “as  a 
general  thing,  there  is  but  a small  part  of  the  report  of  a case  which  is  the  subject  of 
copyright.”  Id. 

” HoweU  V.  Miller,  91  F.  129  (6th  Cir.  1898). 

Id.  at  130-31. 
at  138. 

Id.  at  140. 


179 


may  use  any  copy  of  such  statutes  to  be  found  in  any  printed  book,  whether  such  book  be 
the  property  of  the  state  or  the  property  of  an  individual. 

In  the  1906  case  Ex  parte  Brown,^^  the  Supreme  Court  of  Indiana  relied  on  the  U.S. 
Supreme  Court’s  decision  in  Manchester  and  Callaghan  to  hold  that  the  state  could  not 
monopolize  publication  of  court  decisions  by  preventing  a court  clerk  from  distributing 
uncertified,  carbon  copies  of  judicial  opinions.'*'*  The  court  stressed  that  “any  person 
could  print,  publish,  and  sell  the  reports  of  the  decisions  of  this  court  by  purchasing  the 
transcripts  . . . from  the  clerk.”'*^  The  court  also  ruled  that,  although  copyright  did  not 
subsist  injudicial  opinions,  the  state  could  claim  copyright  in  the  syllabi  and  head-notes 
prepared  by  the  ofiBcial  court  reporter.'*^ 

Thus,  by  the  end  of  the  1 9th  century  courts  in  this  country  established  a common 
law  rule  that  no  copyright  existed  in  the  text  of  statutes  and  judicial  opinions,  both  on 
federal  and  state  levels.  In  its  infancy,  this  rule  did  not  rely  either  on  English  common 
law,  or  on  domestic  legal  authority.  Instead,  courts  based  their  decisions  on  the  public 


Id.  at  137. 

'*^  78  N.E.  553  (Ind.  1906). 

'*'*  Id.  The  court  ruled  that  the  clerk  of  the  state  Supreme  Court  was  authorized  to  charge 
less  than  the  statutory-mandated  fee  for  uncertified,  carbon  copies  of  judicial  opinions 
rendered  by  the  state  Supreme  Court  and  the  Appellate  Court  to  the  West  Publishing 
Company  for  inclusion  into  the  Northeastern  Reporter.  Id.  at  559.  The  court  also  stated 
that  the  public  policy  requires  speedy  dissemination  of  judicial  opinions  so  that  the 
people  of  the  state  may  be  advised,  as  soon  as  possible,  “in  regard  to  the  law  to  which 
they  are  required  to  yield  obedience  as  declared  or  construed  by  the  highest  court.”  Id. 

'*^  Id.  at  558.  See  also  Moore  v.  Sheppard,  192  S.W.  2d  559  (Tex.  1946)  (holding  that 
clerks  of  Courts  of  Civil  Appeals  could  supply  uncertified,  unofiBcial  copies  of  court 
opinions  to  commercial  publishers  without  depositing  their  profits  into  the  state  treasury). 

'*^  Ex  parte  Brown,  78  N.E.  at  558 


180 


policy  principle  that  citizens  should  have  uninhibited  access  to  the  laws  that  govern  them. 
In  the  mid- 1890s,  U.S.  Congress  codified  the  common  law  rule  against  government 
copyrights  as  applied  to  works  of  the  federal  government.  However,  no  similar 
prohibition  has  ever  been  enacted  in  relation  to  copyright  in  state  statutes  and  opinions  of 
state  courts.  The  next  two  chapters  will  trace  the  legislative  history  of  the  statutory  ban  on 
copyright  in  U.S.  government  works. 


CHAPTER  8 

LEGISLATIVE  HISTORY  OF  THE  BAN  ON  COPYRIGHT  IN  FEDERAL 

GOVERNMENT  WORKS 


The  current  U.S.  copyright  statute,  the  Copyright  Act  of  1976  (17  U.S.C.  § 101  et 
seq.),  prohibits  copyright  in  the  works  of  the  federal  government.  In  §105,  the  statute 
provides  that,  “Copyright  protection  under  this  title  is  not  available  for  any  work  of  the 
United  States  Government.”'  The  same  statute,  in  §101,  defines  a work  of  the  U.S. 
Government  as  a work  “prepared  by  an  officer  or  employee  of  the  United  States 
Government  as  part  of  that  person’s  official  duties.” 

Consequently,  the  statute  prohibits  copyright  in  a wide  range  of  federal  government 
materials  including  printed  matter,  maps,  engravings,  video  materials,  and  various 
databases.  Federal  primary  legal  materials-such  as  the  U.S.  statutes,  U.S.  Supreme  Court 
opinions,  and  federal  agency  regulations-arguably  fall  under  the  general  defimtion  of 
U.S.  government  works.  This  means  that  the  same  principles  underlie  prohibition  of 
government  copyright  in  both  federal  primary  legal  materials  and  other  federal 
government  works.  That  is  why,  in  order  to  better  understand  reasons  behind  the 
copyright  ban  in  the  text  of  federal  statutes,  judicial  opinions,  and  agency  regulations,  it 


' 17  U.S.C.  §105  (2002). 
' 17  U.S.C.  §101  (2002). 
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is  important  to  analyze  legislative  history  of  the  general  rule  against  copyright  in  U.S. 
government  works.^ 

The  Printing  Law  of  1895 

The  first  statutory  provision  prohibiting  copyright  in  federal  government 
publications  was  included  in  the  Public  Printing  Act  of  1895.'^  The  main  purpose  of  the 
printing  law  was  to  promote  economy  in  government  printing  in  times  of  economic 
depression.^ 

In  late  19**'  century,  the  country  suffered  a serious  economic  depression  that  began 
with  a decline  in  cotton  production  in  the  Southern  regions  in  the  1 880s  and  hit  the  urban 
areas  and  the  Wall  Street  in  1893.  At  that  time,  many  national  railroads  went  bankrupt 
and  unemployment  rates  among  industrial  workers  reached  20-25  percent.  A series  of 
labor  strikes  hit  the  nation,  most  notably  the  Pullman  Parlor  Co.  strike  in  Chicago  and  the 
Homestead  strike  at  the  Carnegie  Steel  Workers.  The  federal  government  was  operating 


^ The  author  used  the  following  legislative  history  aids  in  conducting  research  for  this 
chapter:  FuLTON  Brylawski  and  Abe  Goldman  (ed.).  Legislative  History  of  the 
1909  Copyright  Act,  South  Hackensack,  N.J.:  Fred  Rothman  &Co.  (1976); 
George  S.  Grossman  (ed.).  Omnibus  Copyright  Revision  Legislative  History, 
New  York:  William  S.  & Co.  (1976);  Alan  Latman  and  James  Lightstone  (ed.), 
Kaminstein  Legislative  History  Project:  A Compendium  and  Analytical  Index 
OF  Materials  Leading  to  the  Copyright  Act  of  1 976,  Littleton,  Colorado:  Fred 
Rothman  & Co.  (1981);  Biographical  Directory  of  the  U.S.  Congress:  1774-1989, 
Bicentennial  Ed.,  Sen.  Doc.  No.  100-34  (1989). 

“ The  Printing  Law  of  1895,  28  Stat.  608  (1895). 

’ Public  Printing  and  Binding  and  the  Distribution  of  Public  Documents,  H.R.  Rep.  No. 
52-1092,  at  2 (1892). 
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at  a deficit,  with  the  Treasury  gold  reserves  depleted  and  many  foreign  investments 
withdrawn  fi-om  the  country.^ 

An  inefiBcient  system  of  government  printing  and  distribution  of  public  documents 
was  one  of  the  drains  on  federal  financial  resources/  Congressional  appropriations  for 
public  printing  and  binding  amounted  to  nearly  $3.7  million  for  the  1891  fiscal  year.  The 
Superintendent  of  Documents  at  the  Department  of  the  Interior  John  Ames  testified  in 
1 892  that  the  government  spent  no  less  than  $800,000  annually  for  gratuitous  distribution 
of  public  documents.^ 

Among  the  factors  that  contributed  to  these  substantial  government  expenditures 
were  a lack  of  centralized  control  over  governmental  printing  and  an  inefficient  system  of 
public  documents  distribution.  In  the  early  1 890s,  government  printing  facilities  were 
widely  dispersed-in  addition  to  the  Government  Printing  Office,  several  executive 
departments  and  bureaus  had  their  own  printing  facilities.'* *^  The  government  printing 
offices  issued  at  least  600  copies  of  all  documents  ordered  by  Congress,  regardless  of 


^ See  25  Cong.  Rec.  2751,  53d  Cong.,  I®*  Sess.  (October  20,  1893)  (statement  of  Rep. 
Beltzhoover  speaking  of  “hard  times  . . . prevailing  in  the  country”). 

’ “The  reason  that  printing  costs  so  much  at  the  Government  Printing  Office  is  because  of 
the  extravagant  and  unbusinesslike  methods  of  that  office.  They  employ  too  many  useless 
hands,  they  pay  too  high  prices  for  their  stock,  they  squander  too  much  money.”  Cong. 
Rec.  2750  (October  20,  1893)  (statement  of  Rep.  Beltzhoover). 

* Public  Printing  and  Binding  and  the  Distribution  of  Public  Documents,  H.R.  Rep.  No. 
52-1092,  at  4 (1892). 

’S.  Rep.  52-18,  at  179  (1892). 

For  instance,  the  Departments  of  Interior,  State,  Navy,  and  Treasury  had  their  own 
branch  printing  offices.  In  addition,  printing  facilities  existed  at  the  War  and  Agriculture 
Department,  the  Census  Bureau,  the  Surgeon-General  Office,  and  the  Weather  Bureau. 
See  S.  Rep.  52-18,  at  13-14  (1892)  (statement  of  Frank  Palmer,  Public  Printer). 
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their  character  and  importance."  These  documents  were  distributed  to  all  Congressmen, 
whether  the  latter  wanted  them  or  not.  For  instance,  a report  on  the  Deceases  of  Horses 
could  lay  useless  in  the  oflSce  of  a congressman  from  the  New  York  City,  while  other 
representatives  would  look  for  additional  copies  to  distribute  to  their  constituents  in  rural 
areas. 

The  distribution  of  public  documents  was  done  on  gratuitous  basis,  upon  requests 
from  constituents.  Documents  were  distributed  by  Senators,  Representatives,  executive 
departments  for  which  they  were  printed,  and  by  the  Superintendent  of  Documents, 
which  made  possible  duplicate  distribution  of  documents.  For  instance,  m one  case, 
forty  different  persons  sent  the  same  document  to  the  same  man."  Overall,  the  system  of 
public  printing  and  distribution  was  highly  inefficient,  characterized  in  the  1 892  House 
report  as  being  “in  a condition  which  can  almost  with  property  be  called  chaotic.”" 

Under  these  circumstances,  there  was  a pressure  on  government  to  foster  economy 
in  the  system  of  government  printing.  In  February  1891,  Congress  passed  resolution 
instructing  the  joint  committee  of  the  two  houses  to  study  ways  to  “make  reductions  in 
the  numbers  and  costs  of  printing  and  reduction  in  the  distribution  of  government 


" S.  Rep.  52-18,  at  159  (1892)  (statement  of  John  Ames,  Superintendent  of  Documents, 
Department  of  the  Interior). 

25  Cong.  Rec.  1766  (September  25,  1893)  (statements  of  Rep.  Clark  and  Cummings). 

Public  Printing  and  Binding  and  the  Distribution  of  Public  Documents,  H.R.  Rep.  52- 
1092,  at  2 (1892). 

H.R.  Rep.  52-1092,  at  2 (1892). 

H.R.  Rep.  52-1092,  at  2 (1892). 
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publications.”'^  The  following  April,  the  joint  committee  heard  testimony  of  more  than 
40  people  involved  in  the  business  of  government  printing.  During  the  hearings, 
Superintendent  of  Documents  at  the  Department  of  the  Interior  John  Ames  suggested  that 
the  system  of  gratuitous  distribution  should  be  replaced  by  the  sale  of  government 
documents  to  the  public. He  argued  that  the  system  of  gratuitous  distribution  would 
necessitate  increasing  expenditures  from  year  to  year  to  meet  demands  of  increasing 
population.**  He  also  suggested  that  the  United  States  government  should  follow  the 
example  of  Britain,  where  it  has  long  been  a custom  to  sell  government  documents  to  the 
public.'^ 

Ames  made  clear  that  government  should  not  aim  to  profit  from  public  sales  of  its 
publications,  but  rather  to  provide  more  people  with  documents  without  incurring 
additional  expenses.^**  He  stressed  that  government  should  sell  its  pubhcations  “at 
absolute  cost,  without  profit  to  itself  or  to  anyone  else,  to  all  who  desire  to  purchase.” 


S.  Rep.  52-18,  at  9 (1892). 

S.  Rep.  52-18,  at  182  (1892)  (statement  of  John  Ames,  Superintendent  of  Documents, 
Department  of  the  Interior). 

'*  S.  Rep.  52-18,  at  182  (1892)  (statement  of  John  Ames). 

’’  “In  view  of  the  rapidly  increasing  population  of  the  United  States  and  therefore  of  the 
very  largely  increased  demand  for  public  documents  that  the  coming  years  will  bring,  it 
seems  to  be  that  it  would  be  a wise  policy  on  the  part  of  the  Government  to  encourage  the 
sale  of  its  publications  after  the  manner  of  the  English  Government.”  S.  Rep.  52-18,  at 
182  (1892)  (statement  of  John  Ames,  Superintendent  of  Documents,  Department  of  the 
Interior). 

“ S.  Rep.  52-18,  at  183-184  (1892)  (statement  of  John  Ames). 

S.  Rep.  52-18,  at  184  (1892)  (statement  of  John  Ames).  Ames  argued  that  pubUc 
distribution  of  government  documents  at  their  absolute  cost  would  be  fair  as  long  as 
public  educational  establishments  and  hbraries  provide  citizens  with  access  to  the  same 
documents  free  of  charge.  He  said,  “When  it  is  made  possible  for  a citizen  of  any 
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In  particular,  Ames  was  against  letting  private  publishers  reprint  government  doeuments 
for  sale,  fearing  that  private  publication  would  mean  higher  prices  for  the  general 
public.^^ 

In  January  1 892,  after  a thorough  investigation,  the  joint  congressional  Committee 
on  Printing  introduced  a bill  for  revision  of  government  printing  laws.^^  The  bill  sought 
to  remedy  “recognized  evils  in  the  printing  and  distribution  of  public  documents”  by 
reducing  the  number  of  government  documents  to  be  printed,  prescribing  the  rules  for 
condemnation  and  sale  of  the  government  printing  machinery,  and  establishing  the  new 
federal  post  of  a superintendent  of  documents.^'*  The  superintendent  was  eharged  with 
indexing  all  government  publications  and  streamlining  the  process  of  their  distribution  to 
the  public. 

Despite  Ames’  eoncems  about  private  publishing  of  government  documents,  the 
bill  provided  for  the  sale  of  duplicate  plates,  fi-om  whieh  government  materials  were 
printed,  to  private  parties.^^  The  House  report  aecompanying  the  bill  explained  that  the 


community  to  consult  a public  document  by  resorting  to  the  public  library  of  the  town,  it 
can  not  be  considered  a hardship  if  he  be  required  to  pay  the  small  priee  at  whieh  the 
document  can  be  purehased  if  he  desired  a copy  for  his  own  personal  library.”  Id.  at  183. 

^ “No  private  publisher  would  do  the  work  exeept  at  a considerable  profit  to  himself,  and 
I see  no  reason  why  the  Government  should  . . . seek  to  enrieh  an  individual  at  the 
expense  of  the  publie  at  large.”  S.  Rep.  52-18,  at  1 84  (1892)  (statement  of  John  Ames, 
Superintendent  of  Doeuments,  Department  of  the  Interior). 

^ Public  Printing  and  Binding  and  the  Distribution  of  Publie  Doeuments,  S.  1549,  52"‘‘ 
Cong.  §53  (1892). 

H.R.  Rep.  52-1092,  at  2 (1892). 

“ “The  Public  Printer  may  sell  to  any  person  additional  or  duplieate  stereotype  or 
electrotype  plates  from  which  any  Government  publication  was  printed,  at  a price  not  to 
exceed  the  cost  of  the  metal  and  making  to  the  Government  and  ten  per  centum  added: 
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new  provision  would  “aid  in  the  circulation  of  knowledge  without  any  detriment  to  the 
public  service  or  cost  to  the  Govemment.”^^  The  bill  passed  both  houses  but,  because 
Senate  did  not  have  time  to  consider  all  the  House  amendments,  the  bill  did  not  become 
law  during  the  52"^  Congress.^’ 

In  September  1893,  the  chairman  of  the  Joint  Committee  on  Printing,  James 
Richardson  of  Tennessee,  reintroduced  the  bill  for  the  general  revision  of  government 
printing  laws.^*  Speaking  on  the  House  floor,  he  stressed  that  the  bill’s  principal  purpose 
was  to  promote  “economy  in  the  expenditures  for  printing.”^’  He  said  the  bill  was 
expected  to  save  more  than  $200,000  for  government  printing.^®  However,  the  bill’s 
provision  allowing  private  sales  of  government  duplicate  plates  evoked  a lot  of 
controversy  among  congressmen.  During  the  House  floor  debates  in  September-October 
1893,  several  congressmen  echoed  earlier  concerns  of  John  Ames  in  warning  against 
private  printing  of  government  documents.^'  They  wanted  to  prevent  unjust  enrichment 
of  private  publishers  at  the  expense  of  the  government  and  the  nation’s  taxpayers. 


Provided,  That  the  fuU  amount  of  the  price  shall  be  paid  when  the  order  is  filed.”  S.  1549, 
52"“  Cong.  §53  (1892). 

^ H.  Rep.  No.  52-1092,  at  8 (1892). 

For  explanation,  see  H.R.  Rep.  53-7,  at  1 (1893). 

^ H.R.  2650,  53d  Cong.  §53  (1893). 

^ 25  Cong.  Rec.  1453  (September  12,  1893)  (statement  of  Rep.  Richardson). 

^Id. 

See  Cong.  Rec.  1764-1769  (September  25,  1893)  (statements  of  Reps.  Meiklejohn, 
Pickier,  Ciunmings,  Dingley,  and  Coffeen);  25  Cong.  Rec.  2675  (October  20,  1893) 
(statement  of  Rep.  Meiklejohn). 
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In  particular,  they  were  concerned  that  private  publishers,  in  pursuit  of  personal 
gain,  would  hike  the  prices  for  reprinted  government  documents.  For  instance. 
Representative  George  Meiklejohn  of  Nebraska  warned  that,  if  government  documents 
are  published  by  private  publishing  houses,  “the  people  will  pay  twice  or  three  times 
what  it  now  costs  the  government  to  publish  it.”^^ 

Sharing  Meiklejohn’s  concern.  Representative  Amos  Cummings  of  New  York  City 
stressed  that  the  nation’s  taxpayers  had  already  home  the  cost  of  initial  government 
typesetting  and,  therefore,  should  not  pay  higher  prices  likely  to  be  set  by  private 
publishers.^^  He  argued  that,  . . the  man  who  buys  the  electrotype  plates  saves  the 
expense  of  setting  the  type,  and  the  expense  of  the  typesetting  is  borne  by  the 
Government  and  the  taxpayers  of  the  United  States.”^'*  Rep.  Cummings  asked  the  House 
to  strike  down  the  provision  allowing  a private  sale  of  government  plates,  but  his 
proposal  was  rejected.^^ 

At  the  same  time.  Representative  John  Pickier  of  South  Dakota  recognized  the 
difficulty  in  publishing  a sufficient  number  of  public  documents  at  the  Government 
Printing  Office.^^  He  supported  the  proposal  to  sell  government  duplicate  plates  to  private 

25  Cong.  Rec.  2675  (October  20,  1893)  (statement  of  Rep.  Meiklejohn). 

“ 25  Cong.  Rec.  1765  (September  25,  1893)  (statement  of  Rep.  Cummings). 

^ 25  Cong.  Rec.  1765  (September  25,  1893)  (statement  of  Rep.  Cummings). 

” See  25  Cong.  Rec.  1765  (September  25,  1893)  (amendment  proposed  by  Rep. 
Cummings)  “The  Public  Printer  shall  not  sell  or  lend  to  any  person  or  persons  the 
additional  or  duplicate  stereotype  or  electrotype  plates  from  which  any  Government 
publication  was  printed.”  25  Cong.  Rec.  1768  (September  25,  1893)  (Rep.  Cumming’s 
amendment  rejected). 

^ Rep.  Cummings:  “Why  can  we  not  print  them  [government  publications]  and  sell  them 
to  the  people  then?  Why  must  we  sell  the  plates  to  somebody  else  to  print?”Rep.  Pickier: 
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publishers,  but  suggested  that  the  Committee  on  Printing  should  fix  the  maximum  price  at 
which  government  publications  were  sold.^^  However,  his  amendment  did  not  find 

■30 

support  of  other  members  of  Congress. 

It  is  in  the  context  of  this  discussion  that  Representative  Nelson  Dingley  of  Maine 
proposed  an  amendment  that  would  prohibit  private  publishers  Ifom  securing  copyright 
in  any  government  publication.^^  Dingley,  who  owned  and  edited  the  Lewiston  (Maine) 
Journal,  argued  that  the  absence  of  copyright  for  government  publications  would 
encourage  competition  among  different  publishers.'*^  So  that  if  one  of  them  sets  too  high 
a price  for  a government  document,  scores  of  others  would  publish  the  work  and  offer  it 


“Simply  because  it  is  a very  difiScult  thing  to  get  the  Committee  on  Printing  to  incur  that 
much  expense  to  the  Government.”  25  Cong.  Rec.  1766  (September  25,  1893) 

(statements  of  Reps.  Cummings  and  Pickier). 

” “I  believe  that  the  Committee  on  Printing  are  right  and  we  ought  to  have  the  privilege 
of  selling  these  plates;  and  a price  ought  to  be  fixed  beyond  which  they  [private 
publishers]  can  not  charge.”  25  Cong.  Rec.  1766  (September  25,  1893)  (statement  of  Rep. 
Pickier). 

See  25  Cong.  Rec.  1768  (September  25,  1893)  (Rep.  Pickler’s  amendment  rejected). 

The  amendment  provided  that,  “.  . . the  Committee  on  Public  Printing  shall  fix  the 
maximum  price  at  which  any  Government  publication  shall  be  sold  by  private  persons.” 

See  25  Cong.  Rec.  1765  (September  25,  1893)  (statement  of  Rep.  Dingley).  Dingley’s 
initial  amendment  provided,  “That  no  pubhcation  reprinted  fi’om  such  stereotype  or 
electrotype  plates  shall  be  copyrighted.”  Later  in  the  debates.  Rep.  Dingley  broadened  his 
amendment  by  inserting  words  ‘and  no  other  Government  pubhcation.’  The  amendment 
provided,  “That  no  pubhcation  reprinted  fi’om  such  stereotype  or  electrotype  plates,  and 
no  other  Government  pubhcation,  shah  be  copyrighted.”  25  Cong.  Rec.  1767  (September 
25,  1893)  (statement  of  Rep.  Dingley). 


^ See  25  Cong.  Rec.  1767  (September  25,  1893). 
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more  cheaply  to  the  public.'*'  The  sponsor  of  the  legislation,  Representative  Richardson, 

expressed  the  same  idea  in  the  following  terms: 

If  a person  undertakes  to  issue  a publication  at  too  high  a figure,  somebody  else 
will  get  duplicate  plates  Ifom  the  Printing  Office,  and  if  two  publishers  combine  in 
a trust,  so  that  the  book  is  sold  too  high,  then  a third,  a fourth,  and  a fifth  will  be 
induced  to  publish  the  work,  so  that  there  is  no  danger  of  the  price  going  beyond 
what  the  book  is  worth.'*^ 

Representative  Eugene  Hainer  of  Nebraska  offered  a similar  amendment  providing 
that,  “No  publication  printed  at  public  expense  shall  be  copyrighted.”'*^  He  explained  that 
the  absence  of  copyright  would  prevent  any  claims  of  exclusive  rights  in  government 
publications,  after  the  duplicate  plates  pass  fi-om  government  into  private  hands.'*'* 

In  addition.  Representatives  Hainer  and  Henry  Coffeen  suggested  that  the  Public 
Printer  should  be  obliged  to  sell  duplicate  plates  to  anyone  who  desired  to  buy  them.'*^ 
The  House  agreed  to  this  amendment,  modifying  the  bill  to  make  it  mandatory  for  the 
Public  Printer  to  sell  plates  upon  private  requests  and  to  prohibit  copyright  in  any 


“Allowing  publishers  to  purchase  plates  on  the  condition  that  they  shall  not  be 
copyrighted,  and  thus  furnishing  to  the  public  these  documents  at  a reduced  cost . . . 
because  you  must  bear  in  mind  that  a dozen  publishers  may  come  in  and  compete.”  25 
Cong.  Rec.  1767  (September  25,  1893)  (statement  of  Rep.  Dingley). 

25  Cong.  Rec.  2675  (October  20,  1893)  (statement  of  Rep.  Richardson). 

25  Cong.  Rec.  1769  (September  25,  1893)  (statement  of  Rep.  Hainer). 

^ 25  Cong.  Rec.  1769  (September  25,  1893)  (statement  of  Rep.  Hainer). 

“The  section  as  it  stands  now  gives  discretionary  power  to  the  Public  Printer  to  sell 
duplicate  plates.  The  substitute  offered  by  myself  makes  it  obligatory  upon  him  to  sell  to 
any  person  who  requests  the  same,  but  prohibits  the  sale  of  the  original  plates.  The  object 
of  the  substitute  is  of  course  apparent.  It  is. ..  to  prevent  monopoly  after  the  duplicate 
plates  may  have  passed  into  the  hands  of  private  parties.”  25  Cong.  Rec.  1769 
(September  25,  1893)  (statement  of  Rep.  Hainer). 
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government  publication."*^  The  Senate  accepted  the  bill’s  provision  subject  to  the  power 
of  the  Joint  Committee  on  Printing  to  promulgate  rules  on  the  sale  of  duplicate  plates."” 
After  the  Conference  Committee  resolved  the  differences  between  the  House  and  Senate 
over  the  entire  bill.  President  Glover  Cleveland  signed  the  Public  Printing  Act  into  law  on 
January  12,  1895."** 

The  major  drawback  of  the  new  statute  turned  out  to  be  a lack  of  definition  for  what 
constitutes  a government  publication.  Decades  later,  this  lack  of  definition  led  to  the 
second-guessing  about  the  original  reasons  behind  the  ban  on  copyright  in  government 
publications. 

Two  years  after  the  passage  of  the  public  printing  law,  its  sponsor.  Rep. 

Richardson,  copyrighted  in  his  name  a compilation  of  the  presidential  messages  and 
proclamations"*^-a  publication  ordered  by  a congressional  resolution  and  originally 


See  25  Cong.  Rec.  1767  and  1769  (September  25,  1 893)  (House  agreed  to  Reps. 
Dingley’s  and  Cofifeen’s  amendments). 

S.  Rep.  53-574,  at  25  (1894). 

^ Sec.  53  of  the  Printing  Law  provided:  “The  Public  Printer  shall  sell,  under  such 
regulations  as  the  Joint  Committee  on  Printing  may  prescribe,  to  any  person  or  persons 
who  may  apply  additional  or  duplicate  stereotype  or  electrotype  plates  fi’om  which  any 
Government  publication  is  printed,  at  a price  not  to  exceed  the  cost  of  composition,  the 
metal  and  making  to  the  Government,  and  ten  per  centum  added:  Provided,  That  the  full 
amount  of  the  price  shall  be  paid  when  the  order  is  filed:  And  provided  further.  That  no 
publication  reprinted  fi’om  such  stereotype  or  electrotype  plates  and  no  other  Government 
publication  shall  be  copyrighted.” 

Richardson,  James  D.  (ed.),  A Compilation  of  the  Messages  and  Papers  of  the 
Presidents,  1 789-1897,  Published  by  Authority  of  Congress  (1899).  The 
compilation  was  first  published  in  1 896  and  contained  the  following  notice  on  the  reverse 
side  of  its  title  page:  “Copyright,  1897,  by  James  D.  Richardson.” 
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printed  at  the  Government  Printing  Ofi5ce.^°  Documents  of  a congressional  investigation 
show  that  Rep.  Richardson  and  other  congressmen  had  different  opinions  as  to  which 
works  qualified  as  “government  publications”  and,  thus,  fell  imder  the  statutory 
prohibition  of  copyright. 

Rep.  Richardson  insisted  that  he  did  not  claim  any  ownership  in  the  text  of 
presidential  documents.^'  The  only  copyright  he  claimed  was  in  the  documents’ 
arrangement  and  any  original  matter  he  added  in  the  compilation  process,  such  as  a 
comprehensive  index  to  all  the  volumes,  editorial  notes,  biographical  notes,  and  a choice 
of  illustrations.  Richardson  said: 

I do  not  claim  any  copyright  privilege  on  any  message,  proclamation,  or  other 
separate  paper.  I merely  insist  that  the  copyright  is  valid  on  the  form  and  style  of 
bringing  these  papers  together  in  the  compilation  I have  made,  together  with  such 
original  matter  as  was  added  by  me  in  the  shape  of  editorial  notes,  biographical 
sketches,  and  an  index  of  700  pages,  etc.^^ 

He  also  said  he  did  not  claim  copyright  as  against  the  government,  but  only  against 
other  private  publishers.^^  The  government , he  said,  was  in  possession  of  the  original 
plates  fi'om  which  the  compilation  was  printed  and  could  reproduce  it  without  any 
restrictions. 

However,  other  congressmen  disagreed  with  Richardson’s  reasoning,  saying  that 
any  publication  authorized  and  printed  by  government  should  be  considered  a 
“government  publication”  not  subject  to  private  copyright.  For  instance,  during  the 

“ See  S.  Rep.  56-1473,  Investigation  Relating  to  Messages  and  Papers  of  the  Presidents 
(1900). 

S.  Rep.  56-1473,  Part  2,  Testimony  taken  by  the  Committee  on  Printing,  at  15  (1900). 
“M.  at  15. 

30  Cong.  Rec.  1032  (May  11,  1897)  (statement  of  Rep.  Richardson). 
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investigation  hearings,  one  eongressman  said  that  copyright  did  not  exist  in  the 

documents  issued  by  the  authority  of  Congress  and  paid  for  by  public  funds.^"* 

In  November  1900,  the  Senate  Committee  on  Printing  issued  a report  reprimanding 

Richardson  for  taking  out  private  copyright  in  what  was  clearly  a government 

publication,  according  to  the  committee/^  The  report  interpreted  the  Public  Printing  Law 

of  1 895  as  prohibiting  copyright  in  any  work  that  was  “once  issued  as  a Government 

publication.”  In  particular,  the  report  stated: 

If  the  services  of  any  author  or  compiler  employed  by  the  Government  require  to  be 
compensated,  payment  should  be  made  in  money  frankly  and  properly  appropriated 
for  that  purpose,  and  the  resulting  book  or  other  publication  in  whole  and  as  to  any 
part  should  be  always  at  the  free  use  of  the  people,  and  this,  without  doubt,  was 
what  Congress  intended.^^ 

After  the  congressional  report  was  issued,  Richardson  removed  his  copyright  notice  from 

57 

all  subsequent  volumes  of  his  compilation. 

To  do  justice  to  Richardson’s  copyright  claims,  it  has  to  be  noted  that  his  argument 
was  not  without  merit.  Even  though  the  Joint  Committee  on  Printing  “hired”  Richardson 
to  compile  presidential  papers-by  passing  a resolution  authorizing  him  “to  do  this  work 
for  and  on  behalf  of  this  Committee”-it  never  provided  any  monetary  compensation  for 


^ S.  Rep.  56-1473,  Part  2,  Testimony  taken  by  the  Committee  on  Printing,  at  16 
(1900)(statement  of  Sen.  Elkins).  Representative  James  Connolly  of  Illinois  expressed  a 
similar  opinion  on  the  House  floor  in  1 897.  He  said  that,  “a  member  who  is  simply 
discharging  his  duties”  should  be  enjoy  a privilege  of  claiming  ownership  in  his  works. 
30  Cong.  Rec.  1029  (May  11,  1897). 

S.  Rep.  56-1473,  at  1-4  (1900). 

^Mat2. 

” In  the  place  of  copyright  notice,  Richardson  placed  the  following  statement:  “There  is 
no  copyright  on  this  work,  as  President  Roosevelt  considers  his  Messages  and  Speeches 
delivered  while  President  have  been  dedicated  to  and  are  the  property  of  the  public.” 
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Richardson’s  work.  Richardson  testified  that  he  devoted  at  least  four  hours  a day  of  his 
spare  time  for  the  period  of  more  than  four  years  compiling  presidential  messages  and 
spent  some  $3,600  fi-om  his  own  pocket.^* *  Richardson  hired  his  son  to  help  him  work  on 
the  index-a  creative  feature  including  a lot  of  encyclopedic  references  that  was  not 
originally  envisioned  by  the  congressional  committee.  All  this  work  clearly  fell  outside  of 
Richardson’s  duties  as  a congressman  and  involved  a lot  of  creative  work  done  on  his 
own  time  and  on  his  own  money. 

The  only  compensation  Richardson  received  fi'om  Congress  was  a fi'ee  set  of 
duplicate  plates  (worth  about  $3,100)  fi-om  which  the  compilation  was  first  printed  at  the 
Government  Printing  Office.  Richardson  testified  that  he  refused  monetary  compensation 
because  he  did  not  want  to  incur  expense  to  the  government,  and  also  because  he  wanted 
“to  remove  pressure  upon  the  Government  for  reprinting  so  expensive  a work  for 
gratuitous  distribution.”^®  Instead,  Richardson  transferred  duplicate  plates  to  a private 
publisher  that  printed  volumes  of  presidential  messages  for  public  sale  and  paid 
Richardson  a total  of  $1 1,320.50  in  copyright  royalties.®’ 

The  controversy  involving  Richardson’s  copyright  claim  to  a government 
publication  occurred  more  than  two  years  after  the  passage  of  the  1 895  law.  Still,  it  had  a 
major  impact  on  the  subsequent  interpretations  of  the  statutory  ban  on  copyright  in 

^ See  S.  Rep.  56-1473,  Part  2,  at  9 (1900). 

” Representative  Joseph  Bailey  argued  on  the  House  floor  in  1897  that  Richardson’s 
work  on  the  compilation  was  “entirely  outside  of  and  beyond  any  reasonable 
congressional  duty.”  30  Cong.  Rec.  1029  (May  1 1,  1897)  (statement  of  Rep.  Bailey). 

* S.  Rep.  56-1473,  Part  2,  Testimony  taken  by  the  Committee  on  Printing,  at  10  (1900). 

S.Rep.  56-1463,  at  4. 
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government  publications.  For  instance,  in  1963,  Deputy  Register  of  Copyrights  George 
Cary  claimed  that  there  might  have  been  no  ‘real  rationale’  behind  the  prohibition.  In 
arguing  for  exceptions  to  the  general  ban  on  copyright  in  government  publications, 

Cary  said: 

It  may  be  nothing  more  than  an  accident  that,  back  in  the  late  years  of  the  last 
century  a certain  Congressman  wanted  to  get  some  plates  from  the  Government 
Printing  Office  and  to  use  these  plates  to  print  a book  that  had  been  produced  by  a 
congressional  committee  on  which  he  served.  He  got  copyright  in  the  work,  and 
this  didn’t  sit  very  well  with  some  of  the  committees.  So,  in  the  printing  law  of 
1 895,  there  was  this  prohibition,  for  the  first  time,  that  no  copyright  should  exist  in 
Government  pubhcations. 

By  characterizing  the  statutory  prohibition  of  copyright  in  government  publications 
as  a historical  “accident,”  Cary  undermined  the  very  reasons  behind  the  provision  that 
was  adopted  to  keep  prices  low  for  government  publications.  Meanwhile,  Cary’s 
statement  is  misleading  in  that  it  implies  that  the  general  copyright  prohibition  was  a 
result  of  congressmen’s  disapproval  of  Richardson’s  actions-which  is  not  true  because 
the  statutory  prohibition  chronologically  preceded  Richardson’s  compilation.  In  addition, 
it  was  not  a congressional  committee  that  produced  the  compilation,  but 
Richardson  himself 

Misstatement  of  original  congressional  intent  behind  the  statutory  ban  on  copyright 
in  government  publications  also  becomes  possible  when  people  consult  the  Senate 
investigative  report  issued  in  1900,  rather  then  the  legislative  history  of  the  1895  law.  For 


® “So,  you  might  wonder,  what  is  the  rationale  of  forbidding  copyright  by  the  U.S. 
Government  of  its  pubhcations?  There  may  not  be  any  rationale.”  STAFF  OF  HOUSE 
Comm,  on  Judiciary,  88™  Cong.,  2'^  Sess.,  Copyright  Law  Revision.  Part  2: 
Discussion  and  Comments  on  Report  of  the  Register  of  Copyrights  on  the 
General  Revision  OF  THE  U.S.  Copyright  Law  198  (Comm.  Print  1963)  (statement  of 
George  Cary,  Deputy  Register  of  Copyrights). 


^ Id.  at  198. 
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instance,  in  the  early  1960s,  a former  Chairman  of  the  Freedom  of  Information 
Committee  at  the  American  Society  of  Newspaper  Editors,  Herbert  Brucker,  published  an 
article  in  The  Saturday  Review  explaining  the  purposes  of  the  copyright  prohibition  by 
reference  to  the  Richardson’s  controversy.^'*  He  said,  “The  first  time  anyone  dreamed  that 
such  a thing  as  the  prohibition  of  government  copyright  might  be  necessary  was  at  the 
turn  of  the  century.”  Then  he  turned  to  the  Senate  report  eondemning  Riehardson’s 
copyright  claims  and  concluded  that  the  original  intent  of  the  law  was  to  prohibit 
copyright  in  works  such  as  Richardson’s. 

Meanwhile,  a certain  degree  of  eaution  should  be  exercised  by  relying  upon 
statements  of  eongressional  intent  provided  by  subsequent  Congresses.  The  1 900 
statement  of  what  members  of  the  Senate  Committee  on  Printing  thought  was  the  original 
intent  of  their  colleagues  three  Congresses  earher,  when  they  passed  the  1 895  law,  is  only 
one  of  available  interpretations  of  the  eopyright  provision.  The  proper  way  of 
determining  original  intent  of  the  eopyright  provision  in  the  1 895  law  is  to  go  back  to  the 
1893-1895  reeords  of  congressional  reports  and  debates.  These  records  demonstrate  that 
the  ban  on  copyright  in  government  pubUeations  was  a market  mechanism  adopted  by 
congressmen  to  control  prices  for  privately  pubhshed  government  works.  Richardson’s 
compilation-that  didn’t  come  into  existence  until  1 896-never  entered  congressional 
diseussions  between  1893  and  1895. 


^ Herbert  Bucker,  Profits  from  Public  Papers:  The  Government  Copyright  Racket, 
reproduced  in  Copyright  Law  Revision:  Hearings  on  S.  597  Before  Subcommittee  on 
Patents,  Trademarks,  and  Copyrights  of  the  Senate  Judiciary  Committee,  90*  Cong.  651- 


654(1967). 
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The  Copyright  Act  of  1909 

In  1909,  Congress  passed  legislation  that  completely  revised  the  nation’s  copyright 
laws  for  the  first  time  in  36  years.^^  The  Copyright  Act  of  1909  repealed  all  previous 
copyright  laws  and  provided  a comprehensive  legislation  for  literary,  artistic,  dramatic, 
and  musical  works.^^  One  of  the  key  reasons  for  the  copyright  law  revision  was 
emergence  of  new  reproduction  techniques,  including  mechanical  reproduction  of  music 
on  phonograms  and  perforated  rolls.  The  new  statute  gave  composers  control  over 
mechanical  reproduction  of  their  musical  works  under  specified  conditions.  The  statute 
also  included  the  rights  of  performance  under  copyright  and  provided  for  protection  of 
unpublished  works  by  special  registration.^’  In  addition,  the  1909  copyright  law 
incorporated  the  statutory  ban  on  copyright  in  government  publications,  first  codified  in 
the  printing  law  of  1 895.^* 

As  early  as  December  1905,  President  Theodore  Roosevelt  urged  Congress  to 
revise  copyright  laws,  saying  that  existing  laws  were  “difficult  for  the  courts  to  interpret 
and  impossible  for  the  Copyright  Office  to  administer  with  satisfaction  to  the  public.”^^ 
In  response  to  the  presidential  request.  Librarian  of  Congress  Herbert  Putnam  held  four 
conferences  in  1905  and  1906  for  the  purpose  of  drafting  a copyright  bill.  The 

“ Copyright  Act  of  1909,  35  Stat.  1075  (1909).  The  act,  with  subsequent  amendments, 
was  codified  and  reenacted  in  1947  as  17  U.S.C.  §101  et  seq. 

“ Richard  Rogers  Bowker,  Copyright:  Its  History  and  Its  Law,  Boston  and  New 
York:  Houghton  Mifflin  Company,  1912,  at  39. 

^ 17  U.S.C.  §105. 

^ The  presidential  message  was  quoted  in  H.R.  Rep.  60-2222,  at  1 (1909). 
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conferences  gathered  some  50  participants  “with  aflBmiative  interest  in  copyright 
legislation,”’®  including  representatives  of  the  Music  Publishers’  Association,  American 
Authors’  Copyright  League,  American  Bar  Association,  American  Library  Association, 
Newspaper  Publishers  Association,  and  International  Typographical  Union. 

At  the  end  of  the  first  conference  in  1905,  the  Copyright  Office  formulated  a 
Memorandum  Draft  of  the  copyright  bill  that  included  a section  defining  materials  not 
subject  to  copyright.”  The  draft  would  prohibit  copyright  in  indecent  productions,  works 
in  the  public  domain,  certain  works  of  foreign  authors,  and  in  the  text  of  official 
government  edicts-federal,  state,  or  local.”  In  particular,  the  memorandum  draft  would 


™ See  H.R.  Rep.  60-2222,  at  3 (1909). 

’’  Memorandum  Draft  of  a Bill  to  Amend  and  Consolidate  the  Acts  Respecting  Copyright 
(15),  Copyright  Office  Bulletin  No.  10,  Washington:  Government  Printing  Office 
(Library  Division),  1905. 

Memorandum  Draft  (15),  III  Subject-Matter  of  Copyright-Non-Copyright  Productions: 
“30.  No  copyright,  right  to  deliver  a lecture,  or  right  of  performance,  representation,  or 
translation,  shall  subsist  in  any  of  the  following: 

(a)  In  any  profane,  indecent,  immoral,  or  scandalous  production,  oral  or  written. 

(b)  In  the  text  of  official  acts  or  proceedings  of  pubhc  authorities,-federal,  state,  or 
municipal. 

(c)  In  the  text  of  any  laws  or  ordinances  or  the  judicial  decisions  of  courts. 

(d)  In  any  government  publication,  or  any  reprint,  in  whole  or  in  part,  of  any  government 
publication:  Provided,  however,  That  in  the  case  of  any  literary,  quasi-literary,  or 
scientific  work,  or  map,  or  engraving,  in  which  copyright  is  subsisting,  which  is 
published  by  the  government,  either  separately  or  in  a public  document,  by  authority  of 
the  copyright  proprietor,  such  publication  by  the  government  is  not  to  be  taken  to  cause 
any  abridgment  or  annulment  of  the  copyright,  or  to  authorize  any  use  or  appropriation 
contrary  to  the  provisions  of  this  Act,  without  the  written  consent  of  the  author  or 
proprietor  of  the  original  production. 

(e)  In  the  original  text  of  a work  by  any  author  not  a citizen  of  the  United  States,  first 
published  without  the  limits  of  the  United  States  prior  to  July  1,  1891. 
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prohibit  copyright  in  the  text  of  judicial  decisions  rendered  by  both  federal  and  state 
courts,  as  well  as  in  the  text  of  ordinances,  and  ofiBcial  acts  or  proceedings  of  public 
authorities.  It  also  would  deny  copyright  in  “any  government  publication,”  provided  that 
private  works  published  by  government  would  retain  their  copyright  status. 

Representatives  of  the  Lithographers’  Association  and  the  United  Typothetae  of 
America  supported  prohibition  against  copyright  in  federal  and  state  government 
publications.  For  instance,  a representative  of  the  Lithographers’  Association  stated 
during  a 1905  conference,  that  the  association  proposed  a new  section  regarding  “the 
falling  into  the  public  domain  of  all  works  of  municipal  or  state  governments  and  public 
institutions  and  the  like.”’^  Both  Memorandum  Draft  and  the  proposal  went  beyond  the 
language  of  the  Printing  Law  of  1895,  which  prohibited  copyright  only  in  federal 
government  publications. 

The  provisions  of  the  Memorandum  Draft  prohibiting  copyright  in  the  text  of 
official  acts,  laws,  and  judicial  decisions,  arguably,  incorporated  the  common  law.  In 
1898,  a federal  appellate  court  held  that  anybody  could  copy  the  text  of  Michigan  state 
statutes,  safe  for  indexes,  references,  notes,  or  other  original  matter  added  by  a 
compiler.’^'  The  court  relied  on  the  earlier  U.S.  Supreme  Court  ruling  in  Banks  v. 


(f)  In  the  original  text  of  any  work  which  has  fallen  into  the  public  domain  by  reason  of 
the  provisions  and  stipulations  of  any  prior  copyright  acts.” 

” Stenographic  Report  of  the  Proceedings  of  the  Librarian’s  Conference  on  Copyright, 

2"**  session,  (November  1,  1905),  reprinted  in  FULTON  Brylawski  AND  Abe  Goldman 
(ED.),  Legislative  History  of  the  1909  Copyright  Act,  South  Hackensack,  N.J.:  Fred 
Rothman  & Co.  (1976),  vol.  2,  part  D,  at  12. 

Howell  V.  Miller,  91  Fed.  Reporter  129  (Circuit  Court  of  Appeals,  Sbrth  Circuit,  Nov. 

9,  1898). 
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Manchester,  that  state  judicial  opinions  are  not  copyrightable.’^  However,  the  sweeping 
proposal  of  the  Lithographers’  Association  to  prohibit  copyright  in  “all  works  of 
municipal  and  state  governments”  did  not  seem  to  have  precedent  either  in  federal 
statutes  or  in  common  law. 

In  March  1 906,  after  consultations  with  the  Department  of  Justice  and  the 
Treasury  Department,  the  Copyright  Office  prepared  the  second  Memorandum  Draft  of 
the  copyright  bill.  The  second  draft  retained  the  substance  of  the  earlier  provision 
prohibiting  copyright  in  federal  and  state  government  edicts.’^  During  the  Librarians’ 
Conference  on  Copyright  that  took  place  the  same  month,  Charles  Ames  of  the  United 
Typotheae  of  America  expressed  concern  that  courts  may  construe  prohibition  of 


” Banks  v.  Manchester,  128  U.S.  244  (1888). 

Memorandum  Draft  of  a Bill  To  Amend  and  Consolidate  the  Acts  Respecting 
Copyright,  Copyright  Office  Bulletin  No.  10  (second  print),  Washington,  D.C.: 
Government  Printing  Office  (Library  Division),  1906. 

“Sec.  24.  Productions  not  Subject  to  Copyright:  “That  no  copyright,  right  to  deliver  a 
lecture  or  right  of  performance,  representation,  or  translation,  shall  subsist- 

(a)  In  any  profane,  indecent,  immoral,  libelous,  or  scandalous  production; 

(b)  In  official  acts,  proceedings,  laws,  or  ordinances  of  public  authorities-federal,  state, 
or  munieipal-in  judicial  decisions; 

(c)  In  any  government  publication,  or  any  reprint,  in  whole  or  in  part,  of  any  government 
publication:  Provided,  however.  That  the  publication  or  republication  by  the  government, 
either  separately  or  in  a public  document,  or  any  material  in  which  copyright  is  subsisting 
shall  not  be  taken  to  cause  any  abridgment  or  annulment  of  the  copyright  or  to  authorize 
any  use  or  appropriation  of  such  copyright  material,  without  the  written  consent  of  the 
author  or  proprietor  of  the  original  production; 

(d)  In  the  original  text  of  a work  by  any  author,  not  a citizen  of  the  United  States,  first 
published  without  the  limits  of  the  United  States  prior  to  July  1,  1891;  or  in  the  original 
text  of  any  work  which  has  fallen  into  the  public  domain  by  reason  of  the  provisions  and 
stipulations  of  any  prior  copyright  acts.” 
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copyright  injudicial  decisions  too  broadly,  thereby  impeding  private  reporting  of  judicial 
decisions.’’  He  said  he  wanted  to  make  clear  that,  “It  is  only  the  work  of  the  judges 
themselves  that  is  intended  to  be  prohibited  from  copyright.”’*  This  would  include 
“opinions  of  the  court,  statements  of  facts  or  syllabi  propounded  by  judges  as  a part  of 
their  olBcial  duties.”’^  On  the  other  hand,  Ames  argued,  if  a compiler  adds  any  original 
work  to  the  report  of  judicial  decisions,  his  publication  should  be  copyrightable.  Overall, 
there  was  not  much  discussion  of  the  provision  extending  copyright  prohibition  to  state 
and  municipal  governments. 

Nevertheless,  the  final  draft  of  the  copyright  biU,  prepared  by  the  Copyright  Office 
with  assistance  of  the  American  Bar  Association,  did  not  include  provision  prohibiting 
copyright  in  state  and  local  government  publications.  In  May  1906,  the  chairmen  of  the 
House  and  Senate  Committees  on  Patents  introduced  identical  bills  for  the  revision  of 
copyright  laws  that  prohibited  copyright  “in  any  publication  of  the  United  States 
Government  or  any  reprint,  in  whole  or  in  part,  thereof”*®  Senate  bill  6330  and  House 
bill  19853  also  secured  copyright  in  private  works  published  by  federal  government. 
However,  even  this  “circumscribed”  provision,  limiting  the  copyright  ban  to  federal 
government  publications,  was  attacked  during  the  joint  hearings  held  by  the  Senate  and 


Stenographic  Report  of  the  Proceedings  of  the  Librarian’s  Conference  on  Copyright, 

2"‘*  session,  (March  15,  1906),  reprinted  in  Fulton  Brylawski  and  Abe  Goldman 
(ED.),  Legislative  History  OF  THE  1909  Copyright  Act,  South  Hackensack,  N.J.:  Fred 
Rothman  & Co.  (1976),  vol.  3,  part  E,  at  186-187. 

at  187. 

^ Id.  3X  186. 


H.R.  19853,  S.  6330,  59®'  Cong.  § 7 (1906). 
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House  Committees  on  Patents  in  December  1906.*'  A representative  of  the  Edward 
Thompson  Company  Charles  Porterfield,  Esq.,  argued  during  the  hearings  that  the 
provision  should  be  dropped  altogether  because  it  modifies  what  became  “perfectly  well 
settled”  as  a matter  of  common  law.*^  WUliam  McKinney,  Esq.,  a vice-president  of  the 
same  law  publishing  company,  supported  Porterfield  by  stressing  that  the  biU  would 
unsettle  “a  whole  lot  of  law  that  has  grown  up  and  is  the  accumulation  of  the  copyright 
learning  of  our  judges  for  many  years.” 

According  to  Porterfield,  common  law  at  the  time  did  not  allow  copyright  in  either 
government  publications  or  judicial  opinions.*'*  He  argued  that,  by  enumerating  what  was 
not  subject  to  copyright,  the  bUl  would  imply  that  all  other  materials  not  mentioned  in  the 
provision  could  be  copyrighted.*^  In  other  words,  by  prohibiting  copyright  in  federal 
government  publications  the  bill  would  imply  that  copyright  could  exist  in  state  and 
municipal  government  publications  as  well  as  injudicial  opinions:  “This  enumeration  of 
a publication  of  the  United  States  Government  as  the  only  thing  in  which  no  copyright 
shall  subsist  is  very  dangerous,”  Porterfield  warned.*^  He  argued  that  copyright 

*'  To  Amend  and  Consolidate  the  Acts  Respecting  Copyright:  Joint  Hearings  on  S.  6330 
and  H.R.  19853  Before  the  Senate  and  House  Committees  on  Patents,  59*'’  Cong.  (1906). 

Id.  at  134  (statement  of  Charles  Porterfield,  Esq.,  Edward  Thompson  Company). 

“ Id.  at  139  (statement  of  William  McKinney,  Esq.,  Edward  Thompson  Company). 

“The  present  law  is  that  no  copyright  shall  subsist  in  any  publication  of  the  Government 
nor  injudicial  opinions.”  Id.  at  133  (statement  of  Charles  Porterfield,  Esq.). 

“. . . this  bill,  in  undertaking  to  enumerate  the  things  in  which  there  shall  be  copyright 
and  those  things  in  which  there  shall  not  be  copyright,  seems  to  imply  that  everything  that 
is  not  mentioned  in  Section  7 shall  be  the  subject  of  copyright.”  Id.  at  133  (statement  of 
Charles  Porterfield,  Esq.). 

**  Id.  at  134  (statement  of  Charles  Porterfield,  Esq.). 
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prohibition  should  apply  equally  to  state  and  municipal  governments.*’  However,  he  did 
not  explain  the  reasons  behind  his  conviction. 

In  particular,  Porterfield  was  concerned  about  the  copyright  status  of  judicial 
opinions  under  the  new  statutory  provision  securing  copyright  in  “all  works  of  an 
author.”  He  said,  judicial  opinions,  arguably,  fall  under  the  definition  of  “works  of  an 
author”  and,  therefore,  could  be  copyrighted  either  by  a judge  or  by  the  first  publisher.** 
This,  he  argued,  would  make  it  difficult  for  writers  to  “extract  anything  from  the  opinion 
of  a court”  without  subjecting  themselves  to  a copyright  infringement  liability.  Senator 


“I  should  think  it  [the  provision]  ought  to  say  ‘in  any  publication  of  the  United  States 
Government  or  any  State  government,  and  injudicial  opinions.’  I think  the  State 
governments  ought  to  be  included  in  this  as  well  as  the  United  States  Govemment.A 
Gentlemen:  How  about  city  ordinances? 

Mr.  Porterfield:  I imagine  that  would  come  within  the  term  ‘State  government,’  as  being 
a part  of  the  State  government.”  Id.  at  135  (statement  of  Charles  Porterfield,  Esq.). 

^ Id.  2lX  133. 

Id.  at  133-134.  Porterfield  submitted  his  own  substitute  draft  of  the  provision.  His 
substitute  would  prohibit  copyright:  “In  any  publication  of  the  United  States  Government 
or  of  any  State  or  Territorial  government,  or  any  reprint  in  whole  or  in  part  thereof;  Or  in 
any  opinion  delivered  by  a judge  or  other  officer  of  the  United  States,  or  of  any  State, 
Territory,  or  District,  in  the  performance  of  his  official  duties; 

Or  in  any  report,  letter,  or  other  document  composed,  prepared,  written,  promulgated,  or 
issued  by  any  executive  or  administrative  officer,  civil  or  military,  of  the  United  States, 
or  of  any  State,  Territory,  or  District,  or  political  subdivision  thereof,  in  performance  of 
his  official  duties;Any  statute,  ordinance,  rule,  by-law,  or  public  record  of  the  United 
States,  or  of  any  State,  Territory,  or  District,  or  political  subdivision  thereof,  or  of  any 
corporation  or  associations  of  any  kind  whatsoever.”  See  To  Amend  and  Consolidate  the 
Acts  Respecting  Copyright:  Joint  Hearings  on  S.  6330  and  HR.  19853  Before  the  Senate 
and  House  Committees  on  Patents,  59*  Cong.,  at  427-428  (1906)  (substitute  draft 
submitted  by  Charles  Porterfield,  Esq.). 
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Stephen  Mallory  of  Florida  echoed  Porterfield’s  concern  saying  that  neither  federal  nor 
state  judicial  opinions  should  be  copyrighted.^*^ 

Porterfield’s  suggestion  to  omit  enumeration  of  non-copyrightable  government 
materials  materialized  in  the  bill  introduced  by  the  chairman  of  the  House  Committee  on 
Patents  Frank  Currier  in  January  1907.^‘  House  bill  25133  retained  only  the  provision 
that  secured  copyright  in  private  works  published  by  federal  government.  The  House 
report  accompanying  the  bill  explained  that  this  provision  would  save  the  government 
trouble  of  passing  specific  legislation  every  time  Congress  wanted  to  “make  use  in  its 
publications  of  copyrighted  material.” 

At  the  same  time,  the  copyright  revision  bill  introduced  by  the  chairman  of  the 
Senate  Committee  on  Patents,  Alfred  Kittredge,  retained  both  the  prohibition  of  copyright 
in  federal  government  publications  and  “the  saving  clause. In  particular.  Section  7 of 
Senate  bill  8190  provided  that,  “No  copyright  shall  subsist  in  any  publication  of  the 
United  States  Government  or  any  reprint,  in  whole  or  in  part,  thereof”^'*  The  Senate 
report  accompanying  the  bill  stated  that  the  new  provision  was  added  “to  conform  to  the 


^ To  Amend  and  Consolidate  the  Acts  Respecting  Copyright:  Joint  Hearings  on  S.  6330 
and  HR.  19853  Before  the  Senate  and  House  Committees  on  Patents,  59*  Cong.,  at  135 
(1906)  (statement  of  Senator  Mallory). 

H.R.  25133,  59*  Cong.  § 7 (1907). 

H.  Rep.  59-7083  at  10  (1907). 

”S.  8190,  59*  Cong.  § 7(1907). 

^Id. 
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facts.”^^  In  other  words,  the  authors  of  the  report  suggested  that  the  new  provision  did  not 
change  existing  law  and  preserved  the  status  quo. 

Earlier  proposals  to  extend  copyright  prohibition  to  publications  of  state  and 
municipal  governments  seem  to  have  died  in  the  59^^  Congress  as  they  did  not  surface 
either  in  the  subsequent  copyright  revision  bills  introduced  in  both  houses^^  or  during  the 
joint  congressional  hearings  in  the  60*  Congress  (congressional  records  do  not  explain 
why).^’  In  February  1909,  both  the  House  and  Senate  incorporated  the  language  of  §7, 
originally  offered  by  Senator  Kittridge,  in  their  final  copyright  revision  bills.’*  This 
language  became  law  when  President  Theodore  Roosevelt  signed  the  copyright  revision 
legislation  on  March  4,  1909. 

The  Copyright  Act  of  1976 

The  next  major  revision  of  copyright  laws  occurred  almost  70  years  later  when 
Congress  passed  the  Copyright  Act  of  1976.  Adoption  of  this  legislation  was  a very 
lengthy  process  spanning  five  presidential  administrations”  and  the  terms  of  at  least  four 


Rep.  59-6187  at  12(1907). 

■^H.R.  243,  60*  Cong.  §7  (1907);  S.  2499,  60*  Cong.  §7  (1907);  S.  2900,  60*  Cong.  § 7 
(1907);  H.R.  11794,  60*  Cong.  §7  (1908). 

^ To  Consolidate  and  Revise  the  Acts  Respecting  Copyright:  Joint  Hearings  on  S.  2499, 
S.  2900,  H.R.  243,  and  H.R.  11794  Before  the  Senate  and  House  Committees  on  Patents, 
60*  Cong.  (1908). 

**  H.R.  28192,  60*  Cong.  §7  (1909)  (enacted);  S.  9440,  60*  Cong.  §7  (1909). 

^ Dwight  Eisenhower  (1953-1961),  John  Kennedy  (1961-1963),  Lyndon  Johnson  (1963- 
1969),  Richard  Nkon  (1969-1974),  and  Gerald  Ford  (1974-1977). 
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Registers  of  Copyright.'*’®  The  Copyright  Office  commissioned  studies  on  the  revision  of 
copyright  laws  in  the  mid-50s,  after  the  United  States  became  party  to  the  Universal 
Copyright  Convention-an  international  treaty  administered  by  the  United  Nations 
Educational,  Scientific,  and  Cultural  Organization  (UNESCO).  In  1964,  the  first 
copyright  revision  bill  was  introduced  in  the  SS*  Congress,  and  only  six  Congresses  later, 
in  October  1976,  President  Gerald  Ford  sign  the  bill  into  law.'®'  The  legislation  went  into 
effect  in  1978. 

During  the  revision  process,  the  statutory  provision  prohibiting  copyright  in  federal 
government  publications  was  subject  to  fierce  attacks  from  several  government  agencies 
and  the  book  publishing  industry.  However,  it  withstood  most  of  the  criticisms  and 
underwent  only  minor  modifications.  The  heated  arguments  over  the  general  ban  on 
copyright  in  federal  works  in  the  60s  and  70s  stood  in  sharp  contrast  to  the  lack  of 
discussion  over  a similar  provision  at  the  turn  of  the  century.  In  the  1900s,  nobody 
seriously  questioned  the  basic  principle  that  copyright  protection  was  not  available  for 
federal  government  publications.  In  contrast,  the  1959  study  of  copyright  in  government 
publications,  commissioned  by  the  Copyright  Office,  scrutinized  the  very  reasons  behind 
the  general  prohibition  of  copyright  in  federal  government  pubhcations  and  questioned 
whether  such  prohibition  should  be  retained  or  modified.'®^ 

Arthur  Fisher  (1951-1960),  Abraham  Kaminstein  (1960-1971),  George  Cary  (1971- 
1973),  and  Barbara  Ringer  (1973-1980).  Abe  Goldman  served  as  an  Acting  Register  in 
1973. 

P.L.  94-553  codified  as  17  U.S.C.  §101  et  seq. 

Staff  of  Senate  Comm,  on  Judiciary,  86™  Cong.,  2d  Sess.,  Copyright  Law 
Revision:  Studies  32-34  (1961)  (Comm.  Print)  (Caruthers  Berger,  Study  No.  33: 
Copyright  in  Government  Publications,  October  1959). 
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In  particular,  the  study’s  author  Caruthers  Berger  argued  that,  because  historical 
circumstances  imderlying  the  general  rule  have  changed,  the  rule  itself  needed 
reexamination  “in  the  light  of  the  more  reeent  development  of  the  government’s  research 
and  pubUshing  activities.”'®^  Berger  traced  the  history  of  the  general  prohibition  against 
government  copyright  to  the  common  law  rule  established  by  courts  in  the  19*  eentury. 
Under  this  rule,  courts  denied  eopyright  protection  to  official  government  publications, 
both  federal  and  state,  on  public  policy  grounds.  However,  at  the  time,  Berger  argued, 
official  government  publications  were  limited  to  the  texts  of  statutes,  oflfieial 
proceedings,  and  judicial  decisions.'®'*  This  was  no  longer  the  case  in  the  late  1950s, 
when  government  published  works  in  various  fields  of  science  and  technology. 

In  addition,  Berger  argued  that  availability  of  copyright  protection  for  government 
documents  would  encourage  their  publication  by  private  book  publishers.'®^  He  wrote 
that  the  government  could  benefit  from  private  publication  for  several  reasons:  “Private 
publication  may  be  more  expeditious,  it  may  provide  an  edition  of  higher  quality,  the 
private  publisher  may  cover  the  market  more  effeetively,  and-perhaps  most  important- 
the  private  pubhsher  will  bear  the  eost  of  printing  and  distribution.”'®®  After  all,  Berger 
argued,  these  are  the  reasons  why  state  governments  contract  with  private  eompanies  for 
publieation  of  their  informational  materials.  And  there  is  no  reason  to  treat  state  and 


Id.  at  33. 
Id. 

Id.  at  35. 


'“/J. 
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federal  governments  differently  in  this  respect.’”’  Berger  also  used  the  United  Kingdom 
as  example  of  a country  that  copyrighted  its  government  publications.’”* 

Berger’s  study  reported  results  of  a survey  of  U.S.  government  agencies  conducted 
by  the  Copyright  OflBce.’”’  Most  agencies  opposed  copyright  in  government  publications. 
However,  a few  agencies  suggested  that  copyright  should  be  allowed  for  “selected  works 
of  the  Government.”’  ’”  Agencies  argued  that  private  pubhcation  could  save  government 
money,  produce  an  edition  of  higher  quality,  make  possible  a targeted  distribution,  and 
prevent  reproduction  of  a government  work  “in  distorted  form  or  in  connection  with 
commercial  advertising.””’  In  conclusion,  the  study  posed  the  question  whether  the 
general  prohibition  of  copyright  in  government  publications  should  provide  for 
exceptions  and,  if  so,  whether  individual  agencies  or  a central  government  authority 
should  establish  standards  for  appropriate  exceptions.”’ 


“In  theory,  at  least,  there  seems  to  be  httle  reason  to  differentiate  between  the  Federal 
and  State  Governments  in  regard  to  permitting  or  prohibiting  copyright  in  their 
publications.”  Id.  at  36. 

“The  pohcy  and  practice  of  the  United  Kingdom  is  worthy  of  special  notion.  Under  the 
Copyright  Act  of  1956,  all  government  works  are  under  Crown  copyright.”  Id.  at  37. 

'“’Mat  38-39. 

"“7i/.at41. 

Id.  at  39. 


"Ud.at42. 
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Preliminary  Drafts  of  the  Copyright  Office 

In  1961,  the  Register  of  Copyrights,  Abraham  Kaminstein,  issued  a Copyright  Law 
Revision  Report  on  the  basis  of  Berger’s  study.  Kaminstein  recommended  retaining  the 
general  prohibition  against  copyright  in  federal  government  publications,  while  providing 
for  exceptions  in  “unusual  situations.””''  According  to  the  Report,  examples  of  such 
unusual  cases  included  situations  when  agencies  had  “special  reasons  to  have  a work 
published  commercially,”  when  the  work  was  a joint  effort  of  a government  agency  and  a 
private  party,  and  when  the  agency  had  “a  reason  to  believe  that  reproduction  of  a 
publication  must  be  controlled  to  prevent  distortion  in  a dangerous  manner.”"^ 
Kaminstein  also  suggested  that  a central  government  agency,  such  as  the  Congressional 
Joint  Committee  on  Printing  or  the  Bureau  of  the  Budget,  should  develop  uniform 
standards  for  determining  which  government  publications  qualify  for  copyright 
protection.”^  The  Report  defined  a ‘government  publication’  as  a work  produced  for  the 
government  by  its  ofBcers  or  employees.”’ 

During  the  next  year,  the  Copyright  Office  held  four  consultation  meetings 
focusing  on  the  1961  Report.  During  these  meetings,  representatives  of  the  United  States 
Information  Agency  (USIA)  and  the  American  Book  Publishers  Council  supported  the 

Staff  OF  House  Comm,  on  Judiciary,  87™  Cong.,  1^’Sess.,  Copyright  Law 
Revision:  Report  of  the  Register  of  Copyrights  on  the  General  Revision  of  the 
U.S.  Copyright  Law  (Comm.  Print  1961). 

at  131. 

Id. 

"®Mat  132. 


at  133. 
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Register’s  recommendation  to  permit  government  copyright  in  “exceptional  cases.”  For 
instance,  Eugene  Skora  of  USIA  said  that  his  agency  needed  copyright  protection  for 
some  of  its  informational  materials  to  prevent  their  unauthorized  reproduction  in  foreign 
countries.***  Robert  Frase  of  the  American  Book  Publishers  Council  also  supported 
Register’s  recommendation,  arguing  that  private  publishing  of  government  works  could 
provide  for  their  “widest  possible  dissemination.”**^  He  explained  that,  unhke 
Government  Printing  OflSce,  private  publishers  have  sales  personnel,  distribute  their 
pubUcations  to  the  bookstores  around  the  country,  and  get  their  books  reviewed  in  the 
technical  and  professional  journals. 

At  the  same  time,  the  American  Book  Publishers  Council,  together  with  American 

Textbook  Publishers  Institute,  opposed  the  grant  of  government  copyrights  to  prevent 

“distortion  in  a dangerous  manner.”*^**  In  their  joint  statement  filed  with  the  Copyright 

OfiSce  in  March  1 962,  the  two  organizations  warned  that  this  provision  could  allow 

• •121* 

government  agencies  to  use  copyright  as  a means  for  censorship.  Irwm  Karp, 
representing  the  Authors  League  of  America,  echoed  their  concerns  in  his  own  written 
statement,  stressing  that  enforcement  of  copyright  for  the  purpose  of  preventing  distortion 

Staff  of  House  Comm,  on  Judiciary,  88™  Cong.,  2*®  Sess.,  Copyright  Law 
Revision.  Part  2:  Discussion  and  Comments  on  Report  of  the  Register  of 
Copyrights  on  the  General  Revision  of  the  U.S.  Copyright  Law  1 99  (Comm. 

Print  1963). 

Mat  204. 

Id.  at  232-233  (written  statement  of  the  Joint  Copyright  Committee  of  American  Book 
Publishers  Council,  Inc.,  and  American  Textbook  Pubhshers  Institute). 

“. . . a government  agency  could  use  copyright  as  a means  for  censorship.  We  submit 
that  such  activity  should  not  be  a vahd  reason  for  the  granting  or  withholding  of 
copyright.”  Id.  at  233. 
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in  reproductions  of  government  works  would  violate  the  First  Amendment  rights  of  the 
press. Karp  also  argued  that  a system  of  government  copyrights  could  interfere  with 
the  free  competition  among  private  publishers. He  warned  that  the  government,  as  a 
copyright  owner,  could  discriminate  among  private  publishers  by  granting  copyright 
licenses  selectively.'^'*  In  addition,  Horace  Manges  of  the  American  Book  Publishers 
Council  warned  that  the  government  could  use  copyright  to  establish  “quasi-commercial 
publishing  programs  in  direct  competition  with  private  publishers.” 

In  1963,  the  Register  of  Copyrights  issued  a preliminary  draft  of  a copyright 
revision  bill  that  was  a subject  to  further  discussions  during  the  next  two  years. The 


>22  “The  latter  [the  use  of  copyright  to  prevent  ‘distortion  in  a dangerous  manner’]  I think 
is  particularly  indefensible  as  an  infringement  of  the  right  of  free  press  which  would 
otherwise  be  accorded  to  publishers  reproducing  portions  of  the  material,  and  as  an 
indirect  form  of  censorship”  (statement  of  Irwin  Karp).  Id.  at  321 . 

Id.  at  204. 

“I  can  see  that  the  hcensing  out  of  the  copyright  in  a Government  work  could  be  used, 
quite  frankly,  as  a means  of  subsidizing  one  publisher  as  against  another,  or  one  point  of 
view  as  against  another.  And  I think  that  a prohibition  against  the  Government’s  ventures 
into  the  publishing  field  through  the  medium  of  one  commercial  publisher  or  another  is  a 
very  desirable  thing  to  maintain”  (statement  of  Irwin  Karp).  Id.  at  204. 

Id.  at  205  (statement  of  Horace  Manges,  counsel  to  American  Book  Pubhshers 
Council,  Inc.). 

Staff  of  House  Comm,  on  Judiciary,  88™  Cong.,  2^  Sess.,  Copyright  Law 
Revision.  Part  3;  Preliminary  Draft  for  Revised  U.S.  Copyright  Law  and 
Discussions  and  Comments  on  the  Draft  (Comm.  Print  1964).§4:  United  States 
Government  Publications: 

(a)  Copyright  protection  under  this  title  shall  not  be  available  for  any  United  States 
Government  publication,  which  shall  be  defined  as  any  published  work,  or  self-contained 
portion  thereof,  created  by  an  official  or  employee  of  any  department,  agency,  ofiSce, 
branch,  or  service  of  the  United  States  Government  in  the  course  of  executing  the  duties 
required  of  him  by  his  office  or  position  . . . Nothing  in  this  section  shall  preclude  the 
United  States  from  initially  owning  copyright  in  xmpublished  works,  or  from  receiving 


212 


preliminary  draft  retained  a general  prohibition  against  copyright  in  any  U.S.  government 
publication.  However,  it  contained  a brand  new  provision  allowing  the  federal 
government  to  hold  copyrights  in  unpublished  works  and  in  privately  produced  works 
that  third  parties  assign,  license  or  bequeath  to  the  government.  The  draft  bill  also  carved 
an  exception  to  the  general  prohibition  against  government  copyright  by  empowering  the 
Joint  Congressional  Committee  on  Printing  to  authorize  granting  of  copyrights  in 
“exceptional  cases.”  The  bill  defined  “exceptional  cases”  as  situations  where,  “because  of 
the  special  nature  of  the  work  or  of  the  circumstances  imder  which  it  was  written  . . . 
copyright  protection  would  result  in  substantial  savings”  to  the  government,  in  wider 
dissemination  of  information,  or  “for  other  reasons  would  be  in  the  public  interest.” 

During  the  January  1 963  consultation  meeting  held  by  the  Copyright  Office,  then- 
Deputy  Register  of  Copyrights  George  Cary  explained  that  the  new  provision  for 
government  copyright  in  unpublished  works  was  meant  to  clarify  the  existmg  law.  He 
said,  by  denying  copyright  in  federal  government  publications,  the  existing  law  seemed  to 


and  holding  copyright  in  both  impublished  and  published  works  by  assignment,  gift, 
exclusive  license,  or  bequest . . . 

. . . (c)  In  other  exceptional  cases  where,  because  of  the  special  nature  of  the  work  or  of 
the  circumstances  under  which  it  was  written,  it  can  be  shown  to  the  satisfaction  of  the 
Congressional  Joint  Committee  on  Printing  that  copyright  protection  would  result  in 
substantial  savings  to  the  United  States  Government  or  in  wider  dissemination  of 
information,  or  for  other  reasons  would  be  in  the  public  interest,  said  Committee  may 
authorize  the  securing  of  copyright  in  a work  that  would  otherwise  be  considered  a 
United  States  Government  publication.  Said  Committee  shall  also  be  empowered  to 
authorize  and  regulate  the  exclusive  licensing  and  transfers  of  any  copyrights  owned  by 
the  United  States  Government.” 


Id.  dX  ^9. 
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imply  that  government  agencies  still  could  secure  copyright  in  their  unpublished 
works. However,  other  participants  of  the  meeting  strongly  opposed  this  proposition. 

For  instance,  Harry  Rosenfield,  representing  an  ad  hoc  committee  of  educational 
institutions,  argued  that  copyright  in  unpublished  works  would  give  government  agencies 
incentive  to  delay  or  avoid  publication  altogether.'^’  He  recognized  that  government 
agencies  may  want  to  prevent  misuse  of  their  unpublished  material,  but  argued  that  this 
could  be  achieved  by  other  means,  including  administrative  controls.'^"  Likewise,  Sydney 
Kaye  of  Broadcast  Music,  Inc.,  opposed  copyright  in  government  unpublished  works, 
saying  that  many  important  government  messages  get  disseminated  in  unpublished 
form.'^'  He  gave  the  example  of  a presidential  emergency  message  transmitted  by 
broadcasting  stations  all  over  the  country  and  stressed  that,  while  a broadcast  may  not 
constitute  publication,  there  should  be  no  copyright  in  the  presidential  message. 


“This  result  appears  in  the  present  law  by  implication,  but  it  is  vague,  and  this  draft  is 
intended  to  make  that  a little  more  certain.”  Id.  at  89  (statement  of  George  Cary,  Deputy 
Register  of  Copyrights). 

“This  proposal  defeats  the  very  purpose  of  the  no-copyright  provision,  because  it  gives 
an  incentive  to  non-publication.”  Id.  at  93  (statement  of  Harry  Rosenfield,  Esq.,  Ad  Hoc 
Committee  of  Educational  Institutions  and  Organizations  on  Copyright  Law  Revision). 

130  “jhei-e  are  other  ways  of  dealing  with  this  [misuse  of  unpublished  materials].  There  are 
internal  orders,  there  are  the  ordinary  administrative  controls  over  individuals,  which  can 
deal  with  that.”  Id.  at  93  (statement  of  Harry  Rosenfield,  Esq.). 

'^'/J.at91. 

“Take  an  emergency  message  of  the  President  of  the  United  States  which  comes  over 
all  the  broadcasting  facilities  in  the  country.  It  is  not  published.  It  seems  to  me  that  there 
should  not  be  any  presumption  that  it  is  copyrighted.”  Id.  at  91  (statement  of  Sydney 
Kaye,  BMI).  Arguably,  under  current  law,  broadcasting  of  a presidential  address  via  radio 
would  be  protected  by  copyright.  17  U.S.C.  §106  (6). 
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Harry  Rosenfield  also  opposed  government  copyright  in  “exceptional  cases.”  He 
argued  that  it  violated  the  First  Amendment  of  the  Constitution,  which,  according  to  him, 
included  the  public’s  right  of  access  to  public  documents.  Rosenfield  said:  “The 
constitutional  guarantee  of  Freedom  of  Press  is  directed  against  Government  and  is 
designed  to  protect  the  American  People’s  right  to  know  what  their  Government 
is  doing.”*^'* 

Rosenfield  also  said  government  agencies  often  try  to  avoid  criticism  by  restricting 
public  access  to  their  documents. However,  he  argued,  government  documents  should 
be  in  the  public  domain  and  Ifeely  available  to  news  media.  Irwin  Karp,  representing  the 
Authors  League  of  America,  supported  Rosenfield  and  asked  the  Copyright  Office  to 
eliminate  the  ‘exceptional  cases’  provision. He  said,  by  permitting  government 


“In  principle,  we  are  dealing  here  with  the  public’s  right  to  public  documents,  and  it 
does  not  make  any  difference  on  that  score  that  it  is  more  expensive  to  publish  them 
without  copyright,  or  even  that  they  may  be  perverted  outside  the  United  States’  borders. 
There  is  a higher  principle  established  in  the  Constitution,  in  the  first  amendment.”  Id.  at 
99  (statement  of  Harry  Rosenfield,  Esq.). 

Staff  of  House  Comm,  on  Judiciary,  89™  Cong.,  1®^  Sess.,  Copyright  Law 
Revision.  Part  5: 1 964  Revision  Bill  with  Discussions  and  Comments  48  (Comm. 
Print  1965)  (statement  of  Harry  Rosenfield,  Esq.). 

“Experience  has  shown,  in  fact,  extreme  censorshij>-the  refusal  to  permit  admittedly 
Government  documents  to  be  used  without  a prior  indication  of  what  precise  use  was  to 
be  made  of  them,  and  of  exactly  what  you  were  going  to  quote.  And  the  answer  is  that  it 
is  none  of  their  [agencies’]  business.  If  it  is  a Government  document,  which  should  be  in 
the  public  domain,  they  have  no  right  to  inquire  about  that.”  Id.  at  103-104  (statement  of 
Harry  Rosenfield,  Esq.). 

“. . . I would  prefer  to  see  section  (c)  eliminated  in  its  entirety”  (statement  of  Irwin 
Karp).  Id.  at  96. 
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copyright  in  exceptional  cases,  the  draft  bill  would  encourage  agencies  to  suppress  public 
documents.'^’ 

At  the  same  time,  other  meeting  participants  spoke  in  favor  of  the  Register’s  draft 

bill.  For  instance,  Harriet  Pilpel,  representing  national  societies  of  magazine  writers  and 

magazine  photographers,  rejected  Rosenfield’s  First  Amendment  argument,  stating  that 

the  First  Amendment  does  not  prevent  Congress  fi'om  conferring  copyright  protection  to 

government  works.  Specifically,  Pilpel  emphasized  that  the  text  of  the  Constitution  did 

1 

not  limit  congressional  power  to  grant  copyrights  only  to  non-government  works. 
Similarly,  John  Schulman  maintained  that  government  needs  copyright  in  some  of  its 
publications,  “not  to  make  money  out  of  them,  or  to  prevent  knowledge  about  them,  or  to 
establish  censorship,  but  merely  to  protect  their  integrity  and  prevent  distortion.”'^’ 

In  addition,  Bella  Linden,  representing  the  American  Textbook  Publishers  Institute, 
argued  that  government  copyright  could  serve  public  policy  interests  by  encouraging 
government  employees  to  publish  works  based  on  information  obtained  in  the  course  of 
their  employment-even  if  their  oflBcial  duties  do  not  require  such  writing.''*"  The 
American  Book  Publishers  Covmcil  expressed  the  same  idea  in  their  written  statement 


“I  think  that  what  you  open  the  door  to  here  is  the  use  of  copyright  to  suppress  public 
documents”  (statement  of  Irwin  Karp).  Id.  at  96. 

“. . . I cannot  see  any  question  of  the  applicability  of  the  first  amendment  here...  that 
amendment . . . provides  that  Congress  shall  make  no  law  abridging  rights  of  fi’eedom  of 
speech  or  of  the  press.  The  same  Constitution  gives  Congress  the  right  to  confer 
copyright  protection.  But  the  provision  against  copyright  of  Government  publications  is 
not  in  the  Constitution.  It’s  only  in  the  Copyright  Act ...  I would  think  that  any 
discussion  of  the  first  amendment  principles  is  irrelevant  here”  (statement  of  Harriet 
PUpel,  Society  of  Magazine  Writers  of  America).  Id  at  100. 

Id.  at  97. 


'«/J. 
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filed  with  the  Copyright  Office  several  months  later.  Their  statement  stressed  that  it  was 
“obviously  in  the  public  interest  for  Federal  ofiQcials  and  employees  to  be  fi"ee  to  write 
for  the  public  about  matters  in  the  area  of  their  responsibility  (but  not  required  by  then- 
duties)  and  to  publish  such  works  through  non-governmental  channels,  and  indeed  for 
them  to  be  encouraged  to  do  so.”*'*' 

The  statement  of  the  American  Book  Publishers  Council  further  stated  economic 
reasons  for  encouraging  private  publication  of  government  works.  The  Council  claimed 
that  by  licensing  government  works  to  private  publishers,  the  government  could  save 
taxpayers’  money. The  Council  stated  that  the  nation’s  taxpayers  have  to  pay  for  all  the 
expenses  associated  with  publishing  at  the  Government  Printing  OflSce-composition, 
plate  making,  make-ready  costs,  and  costs  of  initial  press  run.  Because  government  keeps 
prices  for  its  publications  low,  taxpayers  subsidize  every  purchaser  of  government 
publications,  according  to  the  statement.  On  the  other  hand,  when  the  government 
licenses  its  work  to  a private  publisher,  the  latter  bears  all  the  editorial  and  manufactvu-ing 
costs.  “These  costs  in  turn  are  ultimately  borne  by  the  purchaser  who  directly  benefits, 
rather  than  by  the  taxpayer,”  the  Council  argued.''*^ 


Staff  on  House  Comm,  on  Judiciary,  88™  Cong.,  2'’®  Sess.,  Copyright  Law 
Revision.  Part  4:  Further  Discussions  and  Comments  on  Preliminary  Draft  for 
Revised  U.S.  Copyright  Law  267  (Comm.  Print  1964)  (joint  statement  of  American 
Book  Publishers  Council,  Inc.,  and  American  Textbook  Publishers  Institute). 

“It  may  be  much  less  costly  to  the  Government  to  license  the  private  publication  of  a 
work  than  to  publish  it  itself”  Id.  at  268. 


Id.  at  268. 
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1964  Copyright  Revision  Bill 

In  July  1964,  the  chairman  of  the  House  Judiciary  Committee,  Emanuel  Celler, 
introduced  a copyright  revision  bill  based  on  recommendations  of  the  Copyright 
Office.'"*^  Section  4 of  House  BUI  11947  addressed  copyright  in  federal  government 
publications  and  differed  from  the  earlier  Register’s  draft  in  three  main  aspects. First,  it 
dropped  any  mentioning  of  government  copyright  in  unpublished  works.  Second,  while 
still  providing  for  government  copyright  in  “exceptional  cases,”  the  bUl  did  not  list 
savings  to  the  government  as  a reason  for  making  exception  to  the  general  prohibition 
against  copyright  in  “published  government  works.”  The  bill  would  grant  copyright 
protection  to  government  publications  only  if  it  results  “in  more  effective  dissemination 
of  the  work  or  for  other  reasons  would  be  in  the  public  interest.”  Third,  the  bill  would 
authorize  heads  of  individual  government  agencies  to  establish  standards  for  government 
copyright  protection,  rather  than  investing  this  authority  in  a central  government  body. 


H.R.  1 1947,  88*  Cong.  (1964). 

H.R.  11947  §4:  “Subject  matter  of  copyright:  United  States  Government  works. 

(a)  Except  as  provided  by  subsections  (b)  and  (c),  copyright  protection  under  this  title  is 
not  avaUable  for  any  published  work  of  the  United  States  Government,  but  the  United 
States  Government  is  not  precluded  from  receiving  and  holding  copyrights  transferred  to 
it  by  assignment,  bequest,  or  otherwise. 

(b)  [secured  copyright  in  publications  issued  by  the  U.S.  Postal  Service,  including  postal 
stamp  designs]  (c)  In  other  exceptional  cases,  copyright  may  be  secured  in  a pubhshed 
work  of  the  United  States  Government  where,  because  of  the  special  nature  of  the  work 
or  the  circumstances  of  its  preparation,  it  is  determined  that  copyright  protection  would 
result  in  more  effective  dissemination  of  the  work  or  for  other  reasons  would  be  in  the 
public  interest.  The  head  of  the  Government  agency  for  which  the  work  was  prepared 
shall  make  the  determination  in  each  case  in  accordance  with  regulations  established  by 
an  administrative  officer  designated  by  the  President,  and  shall  pubhsh  a statement  of  the 
basis  for  its  determination  in  each  case  in  the  manner  specified  by  such  regulations.” 
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The  bill  defined  a work  of  the  United  States  Government  as  a work  prepared  by  an  office 
or  employee  of  the  federal  government  “as  a part  of  his  official  duties.” 

In  August  1 964,  the  Copyright  Office  held  a two-day  advisory  panel  where 
representatives  of  groups  interested  in  copyright  legislation  discussed  Celler’s  bill.  Once 
more,  representatives  of  the  news  industry  and  educational  institutions  attacked  the 
“exceptional  cases”  provision.  Harry  Rosenfield  argued  that  the  provision,  authorizing 
heads  of  government  agencies  to  determine  which  works  should  be  copyrighted,  would 
“vitiate  the  basic  principle  of  non-copyrightability.”''*^  He  said,  “One  should  not  ask  the 
very  agencies  which  in  violation  of  the  current  law  are  offenders  against  the  public 
interest  to  decide  when  a particular  publication  is  copyrightable  in  the  public  interest.”''*^ 
He  also  questioned  how  the  agencies  could  decide  what  is  in  the  public  interest  without 
holding  public  hearings  on  this  issue.’"** 

George  Schiffer,  who  represented  the  National  Community  Television  Association, 
attacked  the  ‘exceptional  cases’  provision  on  constitutional  grounds. First,  he 
questioned  the  constitutionality  of  congressional  delegation  of  a decision-making 
authority  in  copyright  matters  to  agency  heads.  He  said  the  provision  did  not  set  forth 
specific  criteria  the  agency  heads  should  use  in  deteriiiiriing  which  government 


Staff  of  House  Comm,  on  Judiciary,  89™  Cong.,  1**^  Sess.,  Copyright  Law 
Revision.  Part  5 : 1 964  Revision  Be.l  with  Discussions  and  Comments  45  (Comm. 
Print  1965). 

Id.  at  47. 

“Section  4 (c)  also  purports  to  make  the  public  interest  a consideration,  but  does  not 
permit  the  public  to  speak  on  the  issue.”  Id.  at  45  (statement  of  Harry  Rosenfield,  Esq.). 


at50. 
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publications  qualify  for  the  exception. Second,  SchifFer  claimed  that  the  “exceptional 
cases”  provision  was  unconstitutionally  vague  because  its  language  failed  to  put  average 
people  on  notice  under  what  conditions  the  government  was  entitled  to  copyright.'^’  In 
addition,  representatives  of  news  industry  argued  that,  instead  of  averting  distortion, 
copyright  in  government  publications  could  induce  it.  Douglas  Anello  of  the  National 
Association  of  Broadcasters'^^  and  Fred  Siebert  of  the  Inland  Press  Association'^^ 
claimed  that  news  reporters  would  have  to  paraphrase  or  distort  copyrighted  government 
documents  in  order  to  avoid  liability  for  reproducing  their  text  verbatim 
without  permission. 

In  its  written  statement,  the  American  Newspaper  Publishers  Association  argued 
that  federal  government  works  are  public  property,  because  public  employees  create  them 
with  public  funds. Consequently,  the  Association  argued  that  access  to  public 


“. . . section  4 (c)  probably  constitutes  an  unconstitutional  delegation  by  Congress.  It  is 
not  sufficiently  set  forth  what  the  criteria  for  the  exercise  of  the  right  reserved  shall  be.” 
Id.  at  50  (statement  of  George  SchifFer,  National  Community  Television  Association). 

“. . . in  the  light  oF  the  criminal  penalties,  there  would  probably  be  a problem  as  to 
unconstitutional  vagueness  in  that  a person  infringing  and  charged  with  criminal 
infringement  could  not  tell  from  the  law  under  what  conditions  the  Government  is 
entitled  or  is  not  entitled  to  copyright.”  Id.  at  50  (statement  oF George  Schiffer). 

“.  . . copyright  might  tend  to  cause  people  to  distort,  and  thereby  possibly  eliminate 
any  liability  for  copyright  infringement.”  Id.  at  54  (statement  of  Douglas  Anello,  National 
Association  of  Broadcasters). 

“As  a news  reporter,  I would  find  myself  in  a position  to  make  fewer  errors  or 
distortions  in  handling  an  uncopyrighted  Government  document  than  a copyrighted  one, 
since  in  latter  case  I might  be  limited  to  certain  excerpts  and  would  have  to  paraphrase 
and  put  in  my  own  words  the  concepts  of  the  document.”  Id.  at  56  (statement  of  Fred 
Siebert). 


Id.  at  229. 
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documents  should  not  be  “prevented  or  hampered  by  copyright  restrictions.”'^^  The 
Association  stated  that,  instead  of  licensing  government  copyright  to  private  publishers  to 
ensure  effective  dissemination,  the  government  should  make  more  eflBcient  its  own 
distribution  system  at  the  Government  Printing  OfiBce. 

Another  media  representative,  Sydney  Kaye  of  Broadcast  Music,  Inc.,  stressed 
importance  of  immediate  public  dissemination  of  government  publications  and  official 
pronouncements.'^^  He  asked  to  include  unpublished  government  works  within  the  scope 
of  general  prohibition  against  federal  government  copyright. 

At  the  same  time,  the  Copyright  Office  and  representatives  of  publishing  industry 
brought  new  arguments  in  favor  of  government  copyright.  Deputy  Register  George  Cary 
claimed  that  government  works  fall  under  the  definition  of  ‘anonymous  works’  in  the 
copyright  bill  and,  as  such,  could  be  subject  to  a 75-year  copyright  term  fi-om  the  date  of 
their  first  publication.'^’  The  copyright  bill  defined  anonymous  works  as  works,  “on  the 
copies  or  phonorecords  of  which  no  natural  person  is  identified  as  author.” 

Horace  Manges,  counsel  to  the  American  Book  Publishers  Council,  claimed  that 
copyright  in  government  publications  could  serve  the  interests  of  public  policy.  He 

argued  that,  when  government  agencies  are  not  interested  in  publishing  results  of  their 

'56“A  very  large  number  of  important  government  pronouncements  are  made  orally  after 
the  work  has  been  placed  in  manuscript;  it  is  therefore  in  tangible  form  but  has  not  been 
published  . . . The  public  interest  in  the  immediate  dissemination  of  such  oral 
pronouncements  makes  it . . . essential  that  unpublished  works  should  also  be  included  in 
section  4 (a).”  Id.  at  49-50  (statement  of  Sydney  Kaye,  BMI). 

Id.  at  44. 


at52. 
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research,  copyright  could  induce  private  publication  of  such  research.  Manges  said,  “It 
is  undesirable  for  the  whole  flow  of  information  to  the  public  in  broad  fields  of  critical 
knowledge  to  be  totally  subject  to  government  policy  and  interest  in  publication.”'^® 

In  addition,  John  Shulman  used  example  of  the  United  Kingdom,  where 
government  copyrighted  most  of  its  publications.  Without  any  factual  support  for  his 
claims,  he  argued:  “The  fact  that  Crown  copyright  is  recognized  in  Great  Britain  has  not 
subjected  the  British  public  to  any  great  detriment.”'®'  Likewise,  Mark  Caroll  of  the 
Association  of  American  University  Presses  later  argued  that  in  Great  Britain,  “Crown 
copyright  has  not  interfered  with  fi’eedom  of  the  press.”'®^ 

1965  Copyright  Revision  Bills 

In  February  1965,  after  extensive  discussion  of  the  first  copyright  revision  bill. 
Judiciary  Committee  Chair  Emanuel  Celler  re-introduced  copyright  legislation  in  the  89®' 
Congress  as  House  bill  4347.  An  identical  bill  was  introduced  in  the  Senate  as  Senate  bill 
1006.  Section  105  of  the  bill  contained  the  language  that,  10  years  later,  became  the  law: 
“Copyright  protection  under  this  title  is  not  available  for  any  work  of  the  United  States 
Government,  but  the  United  States  Government  is  not  precluded  fi’om  receiving  and 
holding  copyrights  transferred  to  it  by  assignment,  bequest,  or  otherwise.”'®^  The  biU, 


'^Id. 

Id.  at  53. 
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1216  (1965)  (statement  of  Mark  Carroll,  Association  of  American  University  Presses, 
Inc.). 
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thus,  extended  general  eopyright  prohibition  to  unpublished,  as  well  as  published,  works 
of  federal  government  and  dropped  the  provision  allowing  government  copyright  in 
“exceptional  cases.” 

In  the  Supplementary  Report,  accompanying  the  1 965  revision  bill,  the  Register  of 
Copyrights,  Abraham  Kaminstein,  explained  the  reasons  behind  the  bill’s  modified 
language.’^  Kaminstein  wrote  that  Copyright  Office  found  persuasive  the  arguments  that 
the  same  public  policy  considerations  apply  to  unpublished  and  published  works  of  the 
federal  government. He  stressed  that  government  should  control  dissemination  of 
unpublished  materials  by  security  measures,  rather  than  by  copyright  law.*^  The  Register 
also  explained  that  the  revised  bill  no  longer  provided  for  government  copyright  in 
exceptional  cases  because  newspaper  and  periodical  publishers  strenuously  opposed  this 
provision.'^’  In  addition,  Kaminstein  wrote  that  the  few  cases  justifying  copyright  in 
government  publications  did  not  warrant  the  establishment  of  “extremely  elaborate 
procedures  and  detailed  safeguards”  to  prevent  potential  abuses.'^* 

Kaminstein  also  explained  that  the  revised  bUl  would  allow  independent 
contractors  or  grantees  to  secure  copyright  in  works  prepared  by  them  under  a federal 

Staff  of  House  Comm,  on  the  Judiciary,  89™  Cong.,  Supplementary  Report  of 
THE  Register  of  Copyrights  on  the  General  Revision  of  the  U.S.  Copyright  Law; 
1965  Revision  Bill  (Comm.  Print  1965). 

Id.  at  9. 

“. . . control  over  unauthorized  dissemination  of  unpublished  Government  works 
should  be  dealt  with  as  a matter  of  security  rather  than  literary  property.”  Id.  at  9. 

“The  recommendation  [for  exceptional  cases]  was  strenuously  opposed,  by  newspaper 
and  periodical  publishers  among  others,  on  the  ground  that  a provision  allowing 
exceptions  is  unnecessary  and  would  be  open  to  abuse.”  Id.  at  10. 
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government  contract  or  grant. He  said  the  Copyright  OflBce  believed  it  was  important 
to  preserve  “the  basic  right  of  private  authors  to  secure  copyright  in  these  situations.””® 
At  the  same  time,  the  revised  bill  did  not  contain  a “saving  clause,”  securing  copyright 
status  of  private  works  published  by  federal  government.  Kaminstein  explained  that  a 
new  statutory  definition  of  U.S.  government  works  made  this  provision  superfluous, 
because  it  clearly  excluded  privately  created  works.”'  The  bill  defined  a U.S. 
government  work  as  a work  prepared  by  federal  government  officers  or  employees  within 
the  scope  of  their  oflBcial  duties  or  employment. 

From  May  to  September  1965,  Subcommittee  No.  3 of  the  House  Judiciary 
Committee  and  a Senate  Subcommittee  on  Patents,  Trademarks,  and  Copyrights  held  a 
number  of  hearings  on  the  copyright  revision  bills.  Representatives  of  book  publishing 
industry  and  a few  government  agencies  urged  members  of  Congress  to  resurrect  the 
bill’s  provision  for  government  copyright  in  exceptional  cases.  For  instance,  the 
Department  of  Air  Force  stated  that  copyright  would  help  the  agency  effectively 
disseminate  its  publications  and  prevent  unauthorized  use  of  military  symbols  in 
commercial  advertising.”^  Also,  the  agency  argued  that  copyright  would  facilitate 
translation  of  government  works  in  foreign  countries  and  prevent  distorted  translations 

at9. 

Id. 

“The  bill . . . uses  the  comprehensive  term  ‘work  of  the  United  States  Government’  and 
defines  it  in  such  a way  that  privately  written  works  are  clearly  excluded  fi'om  the 
prohibition.”  Id.  at  1 0. 

Copyright  Law  Revision:  Hearings  on  H.R.  4347,  HR.  5680,  HR.  6831,  HR.  6835 
Before  Subcommittee  No.  3 of  the  House  Committee  on  the  Judiciary,  Part  2,  89*''  Cong. 
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“by  inept  or  unfriendly  publisher.”’’^  Anticipating  future  problems,  the  agency  asked  for 
permission  to  copyright  its  computer  programs:  “If  the  government  is  able  to  copyright 
its  employee-produced  programs,  it  will  be  in  a good  position  to  negotiate  cross-licensing 
arrangements  with  the  commercial  proprietors.”’^'* 

Other  requests  by  the  agency  included  reduction  of  the  copyright  term  of 
government  publications  and  the  ban  on  government  copyright  in  cases  where  it 
interfered  “with  the  freedom  of  the  press  ...  to  publish  and  reprint  matters  of  public 
concern.”’’^  At  the  same  time,  the  agency  asked  congressmen  to  allow  the  government  to 
claim  copyright  in  the  works  private  pubhcation  of  which  served  the  public  interest. 
During  the  June  hearings  in  the  House,  Herbert  Futch,  legal  counsel  to  the  House 
Judiciary  Committee,  noted  that  the  agency’s  proposal  was  “inconsistent  within  itself,” 
because  it  first  guaranteed  the  freedom  of  the  press  and  then  denied  it. 

Another  government  agency,  the  U.S.  Atomic  Energy  Commission,  supported  the 
Department  of  Air  Force  in  its  request  to  provide  for  government  copyright  in 
exceptional  cases.  In  its  written  statement,  the  Commission  argued  that  copyright  would 


'”/J.at  1123. 

“No  copyright  shall  be  secured  under  this  subsection,  or  enforced,  which  shall  interfere 
with  the  freedom  of  the  press  in  the  United  States  to  publish  or  reprint  matters  of  pubUc 
concern;  except  that,  in  any  case  where  publication  by  a private  pubhsher  is  found  to  be 
necessary  in  the  pubhc  interest,  and  copyright  protection  is  required  in  order  to  secure 
such  publication,  copyright  may  be  enforced  to  tbe  same  extent  as  it  the  work  were  not  a 
work  of  the  United  States  Government.”  Id.  at  1 122  (statement  of  the  Department  of  Air 
Force). 


at  1173. 
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facilitate  a wider  dissemination  of  technological  and  scientific  information.*’’  However, 
Representative  Herbert  Tenzer  of  New  York  questioned  this  argument  by  pointing  out 
that  federal  government  could  provide  effective  dissemination  for  technical  works 
through  the  Library  of  Congress  and  a bibliography  indicating  that  the  book  is  available 
through  the  individual  government  agency  or  the  Government  Printing  OfiSce.*’* 

The  managing  Director  of  American  Book  Publishers  Council,  Dan  Lacy,  advanced 
a public  policy  argument  in  favor  of  government  eopyright.”^  He  argued  that  copyright 
in  government  publications  would  encourage  public  officials  to  “write  in  the  areas  of 
their  responsibility,”  to  provide  the  “widest  and  fi’eest  public  dissemination  of  scientific, 
technical,  medical,  economic,  political,  and  other  information  developed  within  the 
government,”  and  to  prevent  “any  unjust  exploitation  of  public  property  for  private 
profit.”’***  By  this,  Lacy  meant  that  copyright  would  allow  government  to  collect  royalty 
payments  fi'om  private  publishers,  “so  that  taxpayers  can  be  reimbursed  in  whole  or  in 
part  for  their  investment.”'*' 

Another  representative  of  the  book  publishing  industry,  Mark  Caroll  of  the 
Association  of  American  University  Presses,  argued  that  government  should  provide 
exceptions  to  the  prohibition  against  government  copyright,  because  historical 

Id.  at  1135-36  (statement  of  the  U.S.  Atomic  Energy  Commission), 
at  1178. 
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Id.  at  125. 
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circumstances  underlying  the  rule  have  changed.'*^  He  said  the  initial  prohibition  apphed 
mostly  to  legislative  and  judicial  reports.  However,  in  the  1960s  government  authored  a 
broader  range  of  pubhcations.  Caroll  claimed  that  copyright  law  should  permit 
government  copyright  in  publications  embodying  research  in  natural  sciences,  social 
sciences,  and  humamties. 

At  the  same  time,  representatives  of  news  industry,  libraries,  American  Bar 
Association  (ABA),  and  American  Patent  Law  Association  welcomed  the  absence  of  an 
exception  to  the  general  ban  on  copyright  in  government  publications  in  the  1965 
revision  bill.  For  instance,  Richard  Cardwell  of  the  National  Newspaper  Association 
stressed  that  free  flow  of  information  was  essential  to  the  American  form  of 
government. He  said,  “Whatever  might  clog  that  flow  must  be  of  concern  to  each  of  us, 
particularly  if  it  affects  in  any  detrimental  way  information  emanating  from 
governmental  sources.”'*^ 

John  Schulman  of  the  ABA  echoed  this  argument  saying,  in  the  United  States, 
people  are  the  government;  that’s  why  all  governmental  works  should  be  free  for  the 


Copyright  Law  Revision:  Hearings  on  HR.  4347,  HR.  5680,  HR.  6831,  HR.  6835 
Before  Subcommittee  No.  3 of  the  House  Committee  on  the  Judiciary,  Part  2,  89'**  Cong. 
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'“/c/.  at  1216. 

Copyright  Law  Revision:  Hearings  on  HR.  4347,  HR.  5680,  HR.  6831,  HR.  6835 
Before  Subcommittee  No.  3 of  the  House  Committee  on  the  Judiciary,  Part  3,  89'*'  Cong. 
1463-1464  (1965)  (statement  of  Richard  Cardwell,  National  Newspaper  Association). 


Id.  at  1463. 
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people.'*^  Another  ABA  representative,  Sidney  Diamond,  stressed  during  the  Senate 
hearings  that  it  has  always  been  a tradition  of  the  U.S.  law  that  no  copyright  subsisted  in 
federal  government  works.'*’  He  said  this  prohibition  rested  on  “the  basic  philosophy 
. . . that  the  same  sovereign  power  . . . that  grants  copyright  should  not  grant  any  such 
exclusive  right  to  itself  in  the  products  of  its  own  officers  and  employees  in  the  scope  of 
their  official  duties.”'** 

At  the  end  of  the  hearings  in  both  Houses,  the  Register  of  Copyrights,  Abraham 
Kaminstein,  said  that  none  of  the  arguments  favoring  government  copyright  in 
exceptional  circumstances  convinced  him  it  was  necessary  to  change  the  general 
prohibition.'*^  He  said  there  were  not  enough  cases  “to  justify  setting  up  the  elaborate 
procedures  and  safeguards  necessary  to  insure  against  abuse  of  the  privilege.”'^ 

Another  point  of  contention  during  congressional  hearings  was  the  bill’s  definition 
of  a U.S.  government  work.  Some  participants  argued  that  the  definition  was  susceptible 
to  broad  judicial  interpretation  and  encompassed  even  those  works  that  should  enjoy  the 
benefit  of  copyright.  For  instance,  Leonard  Marks,  a lawyer  representing  the  Department 

'^Copyright  Law  Revision:  Hearings  on  HR.  4347,  HR.  5680,  HR.  6831,  HR.  6835 
Before  Subcommittee  No.  3 of  the  House  Committee  on  the  Judiciary,  Part  3,  89*  Cong. 
1715  (1965)  (statement  of  John  Schulman,  ABA). 

Copyright  Law  Revision:  Hearings  on  S.  1006  Before  Subcommittee  on  Patents, 
Trademarks,  and  Copyrights  of  the  Senate  Committee  on  the  Judiciary,  89*  Cong  76 
(1965,  printed  in  1967)  (statement  of  Sidney  Diamond,  ABA). 

Id.  at  76. 
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of  Air  Force,  stressed  that  those  government  employees  who  voluntarily  write  a book 
about  their  agency  on  their  own  time,  should  be  able  to  obtain  a copyright.'^’  He 
suggested  that  a vague  phrase  “within  the  scope  of  official  duties”  should  be  replaced 
with  a more  specific  “as  part  of  official  duties.” 

On  the  other  hand,  Robert  Jordan  fi'om  the  Council  on  Library  Resources,  urged 
members  of  Congress  to  broaden  their  definition  of  a U.S.  government  work  to  include 
publications  created  under  contract  with  the  federal  government. He  argued  that 
government  contractors  should  not  be  paid  twice-first,  for  their  work  under  contract, 
second,  fi’om  personal  copyright  royalties. Senator  Russell  Long  expressed  a similar 
view,  speaking  before  the  Senate  Subcommittee  on  Education,  Labor  and  Public  Welfare 
in  October  1965.'’'*  He  argued  that  the  absence  of  copyright  for  government  works  would 
not  discourage  private  publication.  To  the  contrary,  he  said,  private  companies  fi-equently 
published  works  that  were  in  the  public  domain.  “Judging  by  the  large  number  of 
instances  when  Government  publications  in  the  public  domain  have  been  successfully 
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reprinted  by  private  publishers,  it  is  evident  that  private  publishing  firms  can  issue 
Government  materials  without  copyright  monopoly,”  Russell  said.’’^ 

Representative  Herbert  Tenzer  summarized  the  problem  presented  by  a statutory 
definition  of  a U.S.  government  work  in  his  speech  at  a symposium  held  in  April  1966  by 
Fordham  University  School  of  Law.' Tenzer  said,  the  “problem  is  where  to  draw  the 
line  so  that  the  scope  of  copyright  protection  is  neither  unfairly  broadened  nor  unfairly 
narrowed.”'^’  Tenzer  stated  that  he  personally  favored  the  “middle-ground”  approach  of 
the  bill. 

In  October  1 966,  the  House  Committee  on  the  Judiciary  favorably  reported  the 
copyright  revision  bill  with  amendments  that  included  a new  definition  of  a U.S. 
government  work.'^*  The  amended  definition  provided  that  government  work  is  a work 
“prepared  by  an  officer  or  employee  of  the  United  States  Government  as  part  of  his 
official  duties.”'^’  In  the  report  accompanying  the  bill,  members  of  the  committee 
explained  that  they  believed  that  “a  government  official  or  employee  should  not  be 
prevented  fi'om  securing  copyright  in  a work  written  at  his  own  volition  and  outside  his 
duties,  even  though  the  subject  matter  involves  his  government  work  or  his  professional 


Id.  at  656. 

1 12  Cong.  Rec.  9407  - 9408  (April  28,  1966)  (statement  of  Rep.  Tenzer  introduced 
into  record  by  Rep.  Kastenmeier). 

'’’112  Cong.  Rec.  9408  (April  28,  1966). 

H.R.  Rep.  89-2237(1966). 

'”/J.at5,  §105  (b). 
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field.’’^'^”  The  definition  adopted  by  the  committee,  with  a minor  stylistic  modification 
(“that  person’s  official  duties”  instead  of  “his  official  duties”)  became  the  law  in  1976. 

In  its  report,  the  committee  members  also  stressed  that  they  opposed  any  “outright, 
unqualified  prohibition  against  copyrights  in  works  prepared  under  government  contract 
or  grant. The  report  stated  that  in  cases  where  government  agencies  use  private 
contractors  as  an  alternative  to  having  one  of  their  own  employees  prepare  the  work, 
there  should  be  no  copyright  protection. However,  in  other  situations,  a lack  of 
copyright  protection  could  hamper  the  work’s  production  and  publication. Members  of 
the  committee  also  explained  that,  under  the  proposed  definition  of  a U.S.  government 
work,  government  agencies  could  determine  on  a case-by-case  basis  whether  private 
parties  could  secure  copyright  in  works  prepared  under  government  contract  or  grant. 
Government  agencies  could  do  so  by  establishing,  in  each  case,  whether  a government 
contractor  was  “an  employee  of  the  U.S.  Government”  and  whether  he  prepared  the  work 
“as  part  of  his  official  duties.”  Likewise,  the  bill  permitted  agencies  to  decide  in  each 
case  whether  to  obtain  assignments  of  copyrights  fi’om  their  contractors  and  grantees. 

Committee  members  also  expressed  their  agreement  with  the  Register  of 
Copyright’s  conclusion  that  few  exceptional  cases  justifying  government  copyright  did 


^/i/.atSO. 

Id.  at  50-51. 

^ “We  assume  that,  where  a Government  agency  commissions  a work  for  its  own  use  as 
an  alternative  to  having  one  of  its  own  employees  prepare  the  work,  the  right  to  secure  a 
private  copyright  would  be  withheld.”  Id.  at  51. 

“However,  there  are  almost  certainly  many  other  cases  where  the  denial  of  copyright 
protection  would  be  unfair  or  would  hamper  the  production  and  publication  of  important 
works.”  Id.  at  5 1 . 
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not  warrant  establishment  of  the  “elaborate  administrative  machinery”  necessary  to  guard 
against  abuses.^®''  The  committee  decided  not  to  modify  the  general  prohibition  against 
government  copyright,  saying  that  truly  exceptional  cases  would  be  subject  to  “separate 
legislative  consideration.” 

Thus,  by  1966-the  same  year  Congress  passed  the  federal  Freedom  of  Information 
Act  that  codified  the  pubhc’s  right  of  access  to  government  records-legislators  arrived  at 
the  final  language  of  the  provision  regulating  copyright  in  U.S.  government  works. 
However,  it  took  another  10  years  for  Congress  to  pass  the  copyright  revision  bill,  and 
the  arguments  over  the  ban  on  government  copyrights  continued.  In  the  late  1 960s,  key 
debates  focused  on  the  definition  of  a U.S.  government  work. 

Arguments  over  Definition  of  a U.S.  Government  Work 

During  the  Senate  hearings  in  March  and  April  1967,  representatives  of  news 
industry  urged  legislators  to  prohibit  copyright  in  works  created  under  government 
contract  and  in  works  including  government  information,  whether  or  not  created  as  part 
of  an  employee’s  official  duties.^*^^  Walter  Potter  of  the  National  Newspaper  Association 
argued  that  copyright  should  not  exist  in  those  works  of  government  employees  that 
include  information  obtained  as  a result  of  government  employment.  He  gave  an 
example  of  an  astronaut  who  describes  in  a book  his  impressions  from  landing  on  a 


^Id.  at  51. 

^ “Truly  exceptional  cases  in  which  copyright  protection  can  be  shown  to  be  justified 
would  be  the  subject  of  separate  legislative  consideration.”  Id. 

^ Copyright  Law  Revision:  Hearings  on  S.  597  Before  Subcommittee  on  Patents, 
Trademarks,  and  Copyrights  of  the  Senate  Judiciary  Committee,  90*  Cong.  (1967). 

^ Id.  at  630  (statement  of  Walter  Potter,  National  Newspaper  Association). 
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moon.  According  to  Potter,  availability  of  copyright  would  induce  the  astronaut  to 
withhold  information  from  the  public  until  he  can  secure  a private  publishing  contract, 
thus  delaying  public  access  to  potentially  vital  facts.  Potter  suggested  that  legislators 
should  amend  the  definition  of  a U.S.  government  work  to  provide  that  no  copyright  was 
available  for  any  work  created  “in  connection  with”  an  employee’s  official  duties. 

M.B.  Schnapper  of  the  Public  Affairs  Press  advanced  a similar  argument  during  the 
Senate  hearings.  He  claimed  that  the  bill’s  definition  of  a government  work  would  leave 
the  ‘copyrighting  door’  wide  open  for  public  servants  because  very  few  of  their  job 
descriptions  require  writing.^”’  Schnapper  also  argued  that  a narrow  definition  of  a U.S. 
government  work  was  not  in  the  government’s  economic  interest.  He  explained  that  the 
chief  purchasers  of  the  government-financed  works  were  government  entities-agencies, 
public  libraries,  schools,  and  other  public  institutions.  If  these  entities  had  to  buy 
government  publications  from  private  publishers,  they  would  request  larger 

^ 1 n 

appropriations,  Schnapper  said. 

Representatives  of  other  news  organizations  and  freedom  of  information  activists 
also  filed  statements  urging  Congress  to  broaden  the  definition  of  a U.S.  government 
work.  Several  newspaper  editors  and  law  professors  argued  in  their  written  statement  that 
the  bill’s  definition  of  a U.S.  government  work  violated  freedom  of  the  press  because  it 

^ Id.  at  631. 

20^‘The  Copyright  Office  is  surely  aware  that  the  job  descriptions  of  relatively  few 
persons  on  the  Federal  payroll  state  that  their  duties  require  them  to  write  anything.”  Id. 
at  647  (statement  of  M.B.  Schnapper,  editor.  Public  Affairs  Press). 

Schnapper  said  the  Office  of  Education  spent  annually  about  $100  million  for  research, 
but  requested  additional  $250  million  from  Congress  to  purchase  from  private  publishers 
books  and  materials  prepared  with  the  initial  appropriation.  Id.  at  649. 
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attempted  to  control  “the  manner  and  extent  to  which  government  information  can  be 
quoted  by  the  press.”^’ ' Herbert  Brucker,  a former  chairman  of  the  Freedom  of 
Information  Committee  at  the  American  Society  of  Newspaper  Editors,  claimed  that  the 
bill’s  approach  to  defining  government  works  tended  to  suppress  public  access  to  what 
was  “plainly  public  property.  Substantially  the  same  arguments  were  published  in 
articles  by  the  Washington  Post  and  American  Education  ]o\xmdX. 

The  arguments  over  definition  of  a U.S.  government  work  produced  a mixed 
reaction  among  members  of  Congress.  Representative  John  Dingell  fi'om  Michigan 
proposed  an  amendment  defining  U.S.  government  works  as  all  works  resulting  “fi-om 
activities  or  research  financed  in  substantial  part  by  fimds  received  directly  or  indirectly 
fi-om  the  United  States  Government.”^''*  He  also  asked  to  prohibit  copyright  in  all  works 
prepared  in  whole  or  in  part  by  federal  government  employees,  whether  or  not  they  were 
required  by  their  ofScial  duties.  Speaking  on  the  House  floor  in  April  1967,  Dingell 


Legality  of  Government  Copyrighting  Challenged  by  Leading  Editors  and  Scholars, 
reproduced  in  Copyright  Law  Revision:  Hearings  on  S.  597  Before  Subcommittee  on 
Patents,  Trademarks,  and  Copyrights  of  the  Senate  Judiciary  Committee,  90*  Cong.  650 
651  (1967). 

Herbert  Bucker,  Profits  from  Public  Papers:  The  Government  Copyright  Racket, 
reproduced  in  Copyright  Law  Revision:  Hearings  on  S.  597  Before  Subcommittee  on 
Patents,  Trademarks,  and  Copyrights  of  the  Senate  Judiciary  Committee,  90*  Cong.  65 1 
654  (1967). 

Reproduced  in  Copyright  Law  Revision:  Hearings  on  S.  597  Before  Subcommittee  on 
Patents,  Trademarks,  and  Copyrights  of  the  Senate  Judiciary  Committee,  90*  Cong.  658 
661  (1967). 

^“•113  Cong.  Rec.  9002  (April  11,  1967)  (amendment  proposed  by  Rep.  John  Dingell). 
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explained  that  the  public  helps  finance  initial  government  research,  and,  therefore,  should 

^ 1 

not  be  charged  extra  for  buying  government  publications  from  private  pubhshers. 

On  the  other  hand,  Representative  Arch  Moore  from  West  Virginia  asked  members 
of  the  House  to  “give  some  cloak  of  protection”  to  numerous  government  publications 
that  become  subject  to  private  copyright  when  edited  and  reprinted  by  private 
publishers.^ He  used  as  an  example  “Infant  Care,”  a publication  originally  issued  by  the 
Government  Printing  Office  and  later  reprinted  and  copyrighted  by  private  Child  Care 
Publishers,  Inc.  He  argued  that,  precisely  because  government  publications  belong  to  all 
the  people,  they  should  be  copyrighted  on  behalf  of  the  people  for  the  govemment-to 
prevent  potential  copyright  claims  by  private  publishers. 

Neither  Dingell’s  nor  Moore’s  proposals  found  support  among  the  members  of 
Congress,  and  the  bill’s  definition  of  a U.S.  government  work  remained  the  same.  The 
text  of  the  provision  on  U.S.  government  copyright  did  not  change  during  the  90**’,  91®*, 
and  93d  Congresses,  when  legislators  focused  their  attention  on  other  sections  of  the 
copyright  revision  bill.  However,  the  general  ban  on  government  copyright  came  under 
attack  one  more  time  in  1975,  when  the  Department  of  Commerce  asked  Congress  to 
make  exception  for  its  National  Technical  Information  Service  (NTIS). 

NTIS  Amendment 

The  Department  of  Commerce  established  NTIS-a  clearinghouse  of  scientific, 
technical,  and  engineering  information-under  congressional  mandate  to  be  self- 

1 13  Cong.  Rec.  9002  (April  11,  1967)  (statement  of  Rep.  John  Dingell). 

13  Cong.  Rec.  8999  (April  11,  1967)  (statement  of  Rep.  Arch  Moore). 


Id. 
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sustaining,  i.e.  prohibited  from  using  general  public  funds  to  recoup  the  costs  of 
preparing  and  disseminating  its  publications.^'*  The  agency  argued  that,  in  the  absence  of 
copyright,  NTIS  failed  to  make  any  profit  out  of  its  pubhcations,  and,  as  a result,  could 
not  operate  on  a self-sustaining  basis.^'^  The  agency  asked  Congress  to  resurrect  the 
language  of  the  1 964  copyright  revision  bill  that  provided  for  government  copyright  in 
exceptional  cases. 

The  National  Aeronautics  and  Space  Administration  (NASA)  supported  the 
Department  of  Commerce’s  request,  bringing  up  the  same  arguments  that  a few 
government  agencies  used  1 0 years  previously,  when  members  of  Congress  considered 
the  “exceptional  cases”  provision  of  the  bill.^^"  In  particular,  NASA  claimed  that 
copyright  would  ensure  more  effective  dissemination  of  government  works,  would 
facilitate  protection  of  U.S.  government  works  in  foreign  countries,  and  would  protect 
their  integrity. 

However,  during  the  House  hearings  in  October  1975,  then-Register  of  Copyrights 
Barbara  Ringer  reminded  legislators  that  the  bill’s  provision  permitting  government 
copyright  in  exceptional  circumstances  was  strongly  opposed  10  years  ago.^^‘  She  also 


15U.S.C.  §§1151-1157  (1976). 

Copyright  Law  Revision:  Hearings  on  HR.  2223  Before  Subcommittee  on  Courts, 
Civil  Liberties,  and  the  Administration  of  Justice  of  the  House  Judiciary  Committee,  94**' 
Cong.  164  (1976)  (statement  of  Rene  Tegtmeyer,  Assistant  Commissioner  for  Patents, 
Department  of  Commerce). 

™ Id.  at  178  -179  (statement  of  National  Aeronautics  and  State  Administration).  See 
discussion  around  fh.  175-180. 

Id.  at  1786-1787  (statement  of  Barbara  Ringer,  Register  of  Copyrights). 
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reiterated  the  Copyright  OfiSce’s  position  against  setting  up  an  elaborate  administrative 
scheme  to  prevent  abuses  of  copyright  privilege  by  government  agencies.^^^ 

Nevertheless,  in  September  1976,  the  House  Judiciary  Committee  amended  the 
Senate  version  of  the  copyright  revision  bill  to  provide,  “That  Secretary  of  Commerce 
may  secure  copyright  for  a limited  term  not  to  exceed  five  years,  on  behalf  of  the  United 
States  as  author  or  copyright  owner  in  any  National  Technical  Information  Service 

'y'yi 

publication.”  Speaking  on  the  House  floor.  Representative  Tom  Railsback,  who 
authored  the  amendment,  explained  that  this  exception  was  justified  because  it  was 
limited  to  a five-year  term  and  covered  a highly  specialized  class  of  government 
publications-scientific,  technical,  and  engineering  information.^^'*  He  said  it  was 
unreasonable  to  require  NTIS  operate  on  a self-sustaining  basis  without  providing  it  with 
an  opportunity  to  profit  fi'om  public  sales.^^^ 

The  Senate  disagreed  with  the  House  amendment  and  the  latter  was  dropped  fi-om 
the  bill  by  the  conference  committee  of  the  two  houses.  The  conference  report 
accompanying  the  final  copyright  revision  legislation  explained  that  the  Senate  did  not 
have  suflScient  time  to  consider  the  House  amendment  at  the  hearings  and,  instead  of 


^ “We  adhere  to  our  position  opposing  a provision  for  setting  up  machinery  to  allow 
copyright  in  government  works  under  exceptional  circumstances.”  Id.  at  1788  (statement 
of  Barbara  Ringer,  Register  of  Copyrights). 

^ S.  22  §105,  as  reported  in  H.R.  Rep.  94-1476,  94*  Cong.  (1976). 

122  Cong.  Rec.  31983  (Sept.  22,  1976)  (statement  of  Rep.  Railsback). 

^ “NTIS  by  statute  must  be  self-sustaining.  It  exists  without  congressional  appropriations 
of  the  taxpayer’s  money.  It  must  survive  by  virtue  of  the  income  derived  from  public 
sales.”  122  Cong.  Rec.  31983  (September  22,  1976)  (statement  of  Rep.  Railsback). 
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including  it  in  the  present  bill,  decided  to  address  the  issue  “early  in  the  next  session.” 

In  the  interim,  the  conference  committee  recommended  to  allocate  to  NTIS  compensatory 
appropriations  “in  heu  of  revenues  lost  as  a result  of  unauthorized  foreign  copying.” 

The  conference  committee  restored  the  bill’s  provision  on  U.S.  government  copyrights  to 
its  previous  form  (the  same  as  adopted  by  the  House  in  1 966)  that  was  signed  by 
President  Gerald  Ford  in  October  1976^^*  and  became  law  two  years  later. 

The  legislative  history  of  the  statutory  prohibition  against  copyright  in  U.S. 
government  works  demonstrates  that  the  rule  was  first  adopted  in  the  Public  Printing  Law 
of  1895,  and  subsequently  incorporated  in  the  copyright  revision  acts  of  1909  and  1976. 

In  1 895,  members  of  Congress  used  copyright  prohibition  as  a market  mechanism  to  keep 
low  prices  for  government  pubhcations  issued  by  private  pubhshers.  Private  publication 
was  deemed  necessary  in  order  to  meet  increasing  public  demand  for  government 
documents.  At  the  same  time,  members  of  Congress  believed  that  the  nation’s  taxpayers 
should  not  pay  high  prices  for  government  pubhcations,  because  they  already  had  borne 
the  expense  of  initial  composition  and  typesetting. 

However,  much  of  the  legislative  history  of  the  1 895  law  was  overshadowed  by 
subsequent  misuse  of  copyright  privilege  by  Representative  James  Richardson  who 
claimed  ownership  in  his  compilation  of  presidential  messages.  In  1 900,  Senate  issued  an 
investigation  report  condemning  Richardson’s  actions.  In  addition,  authors  of  the  report 
provided  their  own  interpretation  of  the  1 895  law  according  to  which  a statutory 

“ H.R.  Rep.  94-1733,  Conference  Report  on  the  General  Revision  of  the  Copyright  Law, 
94*  Cong.  69(1976). 

Id.  at  69. 

^ P.L.  94-553  (1976)  codified  as  17  U.S.C.  §101  et  seq. 
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prohibition  of  copyright  in  government  publications  was  meant  to  apply  specifically  to 
Richardson’s  compilation.  In  the  1960s,  this  statement  provided  ground  for  the  Copyright 
Office  to  claim  that  the  copyright  prohibition  was  nothing  more  than  a historical 
“accident”  resulting  Ifom  idiosyncratic  circumstances  of  its  adoption  and  lacking  in 
real  rationale. 

In  1909,  the  ban  on  copyright  in  U.S.  government  works  was  incorporated  into  the 
federal  copyright  statute.  During  the  early  discussions  of  the  law,  representatives  of 
typographical  unions  urged  legislators  to  apply  copyright  prohibition  to  works  of  state 
and  local  governments.  However,  congressional  bills  did  not  include  this  suggestion.  The 
legislative  history  of  the  1909  law  is  most  notable  for  its  lack  of  discussion  about  the 
statutory  provision  prohibiting  copyright  in  U.S.  government  publications. 

In  the  I960  and  70s,  during  the  next  major  revision  of  U.S.  copyright  laws,  several 
government  agencies  and  the  book  publishing  industry  attacked  general  ban  on  U.S. 
government  copyright.  They  argued  that  historical  circumstances  underlying  the  rule  had 
changed,  and  that  private  publication  of  government  documents  could  provide  for  their 
efficient  distribution,  while  saving  the  government  money.  The  early  copyright  revision 
bills  contained  an  exception  to  the  general  prohibition  that  permitted  government 
agencies  to  secure  copyright  in  “exceptional  cases.” 

At  the  same  time,  representatives  of  news  industry,  libraries,  and  educational 
organizations  strongly  opposed  that  exception.  They  claimed  that  copyright  in  U.S. 
government  publications  would  hinder  public  access  to  public  documents  and  encourage 
agencies  to  withhold  their  records  fi-om  the  press.  In  view  of  this  strong  opposition,  the 
Register  of  Copyrights,  Abraham  Kaminstein,  recommended  that  Congress  should  drop 
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the  copyright  exception  from  copyright  revision  bUls.  He  also  stated  that  the  Copyright 
Office  came  to  this  conclusion  mainly  because  there  were  not  enough  cases  justifying  the 
creation  of  elaborate  administrative  procedures  to  guard  against  potential  abuses  of  the 
privilege. 

As  adopted,  Section  105  of  the  Copyright  Act  of  1976  extended  the  general  ban  on 
federal  government’s  copyright  to  both  published  and  impublished  works.  At  the  same 
time,  it  provided  a limited  definition  of  a U.S.  government  work  that  excluded  works 
created  by  public  employees  outside  of  their  official  duties.  The  provision  also  permitted 
the  federal  government  to  secure  copyright  in  works  done  under  government  contract 
or  grant. 


CHAPTER  9 

U.S.  INFORMATION  POLICY  IN  THE  1980S  -90S  AND  “COPYRIGHT-LIKE” 
CONTROLS  EXERCISED  BY  FEDERAL  AGENCIES  OVER  THEIR 
INFORMATION  PRODUCTS 

Overview 

The  failure  of  information  industry  and  executive  agencies  to  carve  exceptions  in 
17  U.S.C.  §105  in  the  1970s  did  not  mean  that  the  debate  over  statutory  ban  on 
government  copyright  was  over.  After  aU,  the  arguments  in  favor  of  allowing  government 
agencies  to  copyright  some  of  their  works  were  not  dismissed  as  groundless.  Instead, 
then-Register  of  Copyrights  Abraham  Kaminstein  stated  that,  at  the  time,  there  were  not 
enough  cases  to  justify  the  creation  of  an  elaborate  mechanism  to  administer  the  proposed 
system  of  government  copyrights. ' 

In  the  decades  that  followed  the  1976  copyright  law  revision,  the  federal 
government  was  still  striving  to  produce  its  publications  in  a more  efiScient,  expedient, 
and  less  costly  manner.  Agencies  still  complained  that  the  Government  Printing  OflBce 
(GPO)  charged  way  too  much  for  its  printing  services.^  Some  claimed  that  the  printing 
done  by  the  GPO  cost  agencies  50  percent  more  than  the  same  services  performed  by 


' Copyright  Law  Revision:  Hearings  on  H.R.  4347,  HR.  5680,  HR.  6831,  HR.  6835 
Before  the  Subcommittee  No.  3 of  the  House  Committee  on  the  Judiciary,  Part  3,  89*** 
Cong.  1858  (1965)  (statement  of  Abraham  Kaminstein,  Register  of  Copyrights). 

^ Public  Access  to  Government  Information  in  the  2H‘  Century:  Hearings  Before  the 
Senate  Committee  on  Rules  and  Administration,  104*  Cong.  181  (1996)  (statement  of 
Sally  Katzen,  administrator.  Office  of  Information  and  Regulatory  Affairs,  Office  of 
Management  and  Budget). 
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private  companies.^  In  addition,  the  agencies  were  often  displeased  with  the  GPO’s  level 
of  customer  care  and  significant  delays  in  its  printing.'* *  The  OfiBce  of  Management  and 
Budget  argued  before  Congress  that  only  contracts  with  private  publishers  could  “inject 
more  competition  and  direct  accountability  in  government  publishing,”  resulting  in 
“significant  efiBciencies  and  improved  service.”^ 

However,  instead  of  asking  for  exceptions  to  17  U.S.C.  §105,  the  agencies  adopted 
different  tactics.  One  of  them  was  entering  into  exclusive  distribution  agreements  with 
private  companies.^  Private  companies  set  high  prices  for  agencies’  publications  and 
imposed  restrictions  on  their  further  reproduction.  One  of  the  most  notorious  examples  of 
such  an  arrangement  is  the  Journal  of  the  National  Cancer  Society  that,  until  the  mid- 


^ Id.  “Agencies  complain-and  the  General  Accounting  OfSce  has  confirmed  - that 
printing  done  in-house  by  GPO  can  cost  50  percent  more  than  printing  done  in  the 
commercial  sector.”  (statement  of  Sally  Katzen)  See  also  Gabriel  Kahn,  GPO  Top  Target 
for  Privatization,  Roll  Call,  Feb.  2,  1995  (quoting  Rep.  Scott  Klug  as  saying  that, 
“Every  document  we  print  [at  the  GPO]  costs  three  times  what  it  does  in  the  private 
sector.”). 

Public  Access  to  Government  Information  in  the  2 P‘  Century:  Hearings  Before  the 
Senate  Committee  on  Rules  and  Administration,  104**"  Cong.  194  (1996)  (statement  of 
Donald  Johnson,  Director,  NTIS). 

^ “The  Administration  believes  that  adherence  to  the  old  approach  [to  government 
printing],  which  dates  back  to  1860,  contributes  to  the  inefiBciencies  and  ineffectiveness 
. . . We  beheve  that  significant  efficiencies,  and  much  improved  service,  will  be  realized 
by  injecting  more  competition  and  direct  accountability  into  government  printing.”  Id.  at 
181  (statement  of  Sally  Katzen,  Office  of  Management  and  Budget). 

* See  The  GPO  and  Executive  Branch  Information  Dissemination,  Hearing  Before  the 
Subcommittee  on  Government  Management,  Information,  and  Technology  of  the  House 
Committee  on  Government  Reform  and  Oversight,  Serial  No.  105-53,  105  Cong.  34-35 
(1997)  (statements  of  Michael  DiMario,  Public  Printer,  and  Wayne  Kelley, 

Superintendent  of  Documents,  Government  Printing  Office). 
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1990s,  used  to  be  an  official  government  publication/  However,  in  1996,  the  National 
Cancer  Institute  used  its  statutory  authority  to  enter  into  “cooperative  agreements”  with 
private  companies  and  transferred  the  journal’s  ownership  to  the  British  private  publisher, 
Oxford  University  Press.  Oxford  Press  subsequently  claimed  copyright  in  the  Journal’s 

8 

contents,  raising  both  the  journal’s  subscription  rates  and  the  ire  of  several  congressmen. 

Another  tactic  employed  by  the  agencies  to  profit  fi'om  their  publications  was  a 
narrow  interpretation  of  the  relevant  statutory  provisions-specificaUy,  the  laws  requiring 
centralized  procurement  of  printing  services  and  free  distribution  of  government 
publications  to  designated  depository  libraries.  The  agencies  interpreted  the  terms 
“printing”  and  “publication”  as  applying  only  to  paper  documents,  thus  allowing  them  to 
exercise  control  over  materials  maintained  in  electronic  form.^  For  instance,  in  the  mid- 
1990s,  the  National  Technical  Information  Service  (NTIS)-a  federal  clearinghouse  of 
scientific,  technical  and  engineering  information-converted  its  printed  sales  catalogue  to 
a quarterly  CD-ROM  product  called  Order  Now}^  NTIS  set  a rate  of  $124  for  an  annual 
subscription  to  the  CD-ROM  and  refused  to  supply  it  for  free  to  depository  libraries. 
NTIS  claimed  that  the  federal  printing  law  did  not  apply  to  electronic  publications. 


’ See  Oversight  of  the  Government  Printing  Office: Hearing  Before  the  Joint  Committee 
on  Printing,  S.  Hrg.  105-192,  105  Cong.  38  (1997)  (response  of  Wayne  Kelley  to 
questions  from  the  committee). 

* See  S.  Rep.  105-413,  at  17  (1998). 

® “Several  agencies  have  taken  the  position  that  Title  44  does  not  apply  to  government 
information  in  electronic  formats.”  See  Oversight  of  the  Government  Printing 
Office: Hearing  Before  the  Joint  Committee  on  Printing,  S.  Hrg.  105-192,  105  Cong.  19 
(1997)  (statement  of  Michael  DiMario,  Public  Printer). 


'“/J.  at  20. 
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In  addition,  private  publishers  and  executive  agencies  imited  their  efiforts  in 
attacking  a century-old  system  of  federal  government  printing.  The  Pubhc  Printing  Law- 
the  first  federal  statute  to  codily  the  ban  on  government  copyright-prohibited  agencies 
fi'om  procuring  printing  services  fi'om  private  companies."  In  addition,  the  printing  law 
set  up  a federal  depository  library  program,  under  which  copies  of  all  government 
publications  are  distributed  for  fi'ee  to  the  designated  libraries  around  the  nation.'^  From 
the  late  1970s  and  until  the  early  1990s,  the  Office  of  Management  and  Budget  and  the 
private  information  industry  lobbied  Congress  to  change  the  printing  law  by  allowing 
executive  agencies  to  contract  directly  with  private  publishers.  The  lobbyists  went  as  far 
as  proposing  to  privatize  the  GPO. 

Information  policy  consultant,  Robert  GeUman,  claimed  that  the  agencies’  practice 
of  entering  into  exclusive  distribution  agreements  with  private  publishers,  thus 
circumventing  the  federal  depository  program,  resulted  in  privatization  of  government 
information."  In  particular,  Gellman  argued  that,  fi'om  the  user’s  perspective,  the 
agencies’  control  over  their  materials  did  not  differ  much  fi'om  the  rights  exercised  by  a 


" 44  U.S.C  §501.  “All  printing,  binding,  and  blank-book  work  for  Congress,  the 
Executive  Office,  the  Judiciary,  other  than  the  Supreme  Court  of  the  United  States,  and 
every  executive  department,  independent  office  and  establishment  of  the  Government, 
shall  be  done  at  the  Government  Printing  Office.” 

44  U.S.C.  §1902.  “Government  publications,  except  those  determined  by  their  issuing 
components  to  be  required  for  official  use  only  or  for  strictly  administrative  or 
operational  purposes  which  have  no  public  interest  or  educational  value  and  publications 
classified  for  reasons  of  national  security,  shall  be  made  available  to  dep>ository  libraries 
through  the  facilities  of  the  Superintendent  of  Documents  for  public  information.” 

See  Daniel  Gross,  Byting  the  Hand  that  Feeds  Them:  Information  Vendors  Are  Robbing 
the  Government  Blind,  WASHINGTON  MONTHLY,  Nov.  1991,  Vol.  23,  No.  1 1,  at  37. 


244 


copyright  owner.  In  his  article  “Twin  Evils:  Government  copyright  and  copyright-like 
controls  over  government  information,”  Gellman  wrote  that,  “From  the  perspective  of 
those  wishing  to  use  the  information,  the  legal  distinctions  between  the  rights  of  a 
copyright  holder  and  the  authorities  exercised  through  copyright- like  controls  may  make 
no  practical  dilference.”  Gellman  also  warned  that,  unlike  private  copyright  holders 
who  are  interested  primarily  in  pecuniary  remuneration,  governmental  entities  are 
motivated  by  political  and  bureaucratic  incentives  in  controlling  their  publications.’^ 
Gellman  argued  that  by  claiming  copyright  in  ofiBcial  materials,  agencies  might  interfere 
with  public  discussion  of  political  issues.  For  instance,  agencies  may  use  political  criteria 
in  deciding  who  may  obtain  a copyright  license,  or  they  may  charge  higher  fees  for  the 
right  to  reproduce  information  that  is  unfavorable  to  the  government. 

Gellman’s  point  may  be  well  taken.  The  U.S.  Supreme  Court  for  years  imposed 
restrictions  on  reproduction  of  transcripts  of  its  oral  proceedings.’^  The  Court’s  primary 
concern  was  confidentiality  and  decorum,  rather  than  pecuniary  interest  in  users’  fees  or 
royalties.’*  Another  example  on  point  is  a successful  attempt  of  the  Central  Intelligence 
Service  (CIA)  in  1995  to  claim  exclusive  property  rights  in  its  non-confidential  materials 

Robert  Gellman,  Twin  Evils:  Government  Copyright  and  Copyright-Like  Controls  Over 
Government  Information,  45  SYRACUSE  L.  Rev.  999  (1995). 

at  1046. 

Id.  at  1019-1023.  “While  a private  vendor  of  information  may  be  expected  to  attempt  to 
maximize  revenues  and  profits,  a government  agency’s  motivation  is  likely  to  be 
different  and  to  contain  political  elements.”  Id.  at  1022. 

’’  See  David  O’Brien  and  Ronald  Collins,  Why  Aren ’t  Oral  Arguments  Available  and 
Free  on  the  Web?  Legal  Times,  March  22,  1999,  at  21. 

'^Id. 
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to  prevent  their  release  to  the  public.'^  In  Pfeiffer  v.  CIA,  the  CIA  refused  to  review  a 
eopy  of  the  report  authored  by  one  of  its  former  employees,  Jack  Pfieflfer,  to  determine 
whether  that  report  contained  any  classified  information  for  purposes  of  future 
publication.^®  In  particular,  the  agency  claimed  that  works  created  by  its  employees  as  a 
part  of  their  oflBcial  duties  are  not  entitled  to  prepublication  review  and  that  Pfeiffer 
violated  his  fiduciary  duty  to  the  CIA  by  retaining  a copy  of  his  report  when  he  left  the 
agency.  Pfeiffer,  on  the  other  hand,  argued  that  the  agency’s  refusal  to  conduct  the 
prepublication  review  amounted  to  a prior  restraint  on  his  First  Amendment  right  of  free 
speech.  In  addition,  Pfeiffer  claimed  that  Section  105  of  the  Copyright  Act  of  1976 
precluded  the  government’s  assertion  of  any  proprietary  rights  in  the  text  of  the  report. 

However,  the  U.S.  Court  of  Appeals  for  the  District  of  Columbia  dismissed  both  of 
Pfeiffer’s  arguments  on  the  ground  that  the  CIA  had  exclusive  property  rights  in  a hard 
copy  of  the  report  which  Pfeiffer  took  fi-om  the  agency.^'  The  court  wrote:  “As  far  as  the 
Copyright  Act  is  concerned  . . . Pfeiffer  has  no  more  legal  right  to  the  copy  of  the  report 
that  he  took  from  the  agency  than  he  has  to  take  a book  from  the  bookstore  of  the 
Government  Printing  Office  without  paying  for  it.”^^  Similarly,  the  court  held  that 
Pfeiffer  had  no  First  Amendment  right  to  reproduce  unclassified  portions  of  his  report 

Stacy  Pappas,  Copies  of  CIA  Reports  Are  the  Government ’s  Property,  6 J.  Art  & Ent. 
Law  184(1995). 

^ Pfeiffer  v.  CIA,  60  F.  3d  861  (D.C.  Cir.  1995). 

“That  the  Government  generally  cannot  prevent  the  reproduction  of  its  works 
(classified  information  apart)  seems  a fair  enough  interpretation;  by  no  stretch  of  the 
interpretive  imagination,  however,  do  the  cited  provisions  [of  the  Copyright  Act]  mean 
that  a copy  of  a government  work  cannot  be  the  Government’s  property.”  Id.  at  865. 


^ Mat  865. 
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because  he  had  obtained  a copy  of  the  report  illegally.  At  the  same  time,  the  court 
conceded  that,  if  Pfeiffer  recreates  the  report  from  his  memory,  the  CIA  would  be  unable 
to  restrain  its  publication  (except  the  classified  material). 

Consequently,  despite  the  statutory  ban  on  copyright  in  U.S.  government  works, 
federal  agencies  in  the  United  States  have  displayed  the  same  tendency  to  “privatize” 
their  documents  as  their  counterparts  in  the  United  Kingdom-the  country  with  official 
copyright  in  government  works.  This  chapter  explores  the  reasons  behind  the  trend  to 
privatize  U.S.  government  information  in  the  1980s  and  90s,  chronicling  the  major 
legislative  developments  and  providing  examples  of  agencies’  actions. 

The  1980s:  Government  Works  as  a Commodity 
Paperwork  Reduction  Act  of  1980  and  OMB’s  Circular  A-130 

The  political  philosophy  of  the  Republican  administration  in  the  1 980s  encouraged 
commercial  approach  to  the  use  of  government  information.  Ronald  Reagan’s 
administration-in  power  from  1981  until  1989-placed  a heavy  emphasis  on  downsizing 
federal  government  by  transferring  some  of  its  functions  to  private  business.  At  the  same 
time,  the  existing  government  entities  were  urged  to  mimic  private  business  practices  by 
cutting  their  expenditures  and  starting  to  generate  revenue  for  the  budget. 

Just  before  Reagan  became  the  President,  Congress  passed  the  Paperwork 
Reduction  Act  of  1 980  that  sought  to  promote  economic  efficiency  in  federal  government 
by  reducing  the  paperwork  burden  on  the  public. This  Act  also  became  one  of  the 
cornerstones  of  federal  information  policy  by  establishing  the  Office  of  Information  and 
Regulatory  Affairs  (OIRA)  within  the  Office  of  Management  and  Budget  (0MB). 


“ Paperwork  Reduction  Act  of  1980,  P.L.  96-511  (1980)  (codified  as  44  U.S.C.  §3501  et 
seq.). 
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Congress  granted  OIRA  a statutory  authority  to  coordinate  and  oversee  informational 
activities  of  all  federal  executive  agencies. 

The  Paperwork  Reduction  Act  required  OIRA  to  ensure  that  all  agencies  perform 
cost-and-benefit  analyses  before  engaging  in  the  creation,  collection,  or  dissemination  of 
government  materials.  Specifically,  the  law  required  that  agencies  “maximize  the 
practical  utility  of  and  public  benefit  from  information  collected  by  or  for  the  Federal 
Government.”^'*  However,  the  Act  did  not  explain  what  Congress  meant  by  “practical 
utility”  of  government  information. 

It  took  the  Office  of  Management  and  Budget  five  years  to  promulgate  regulations 

announcing  the  “policy  for  the  management  of  federal  information  resources”  and 

establishing  “procedural  and  analytical  guidelines”  for  implementing  this  policy.^^  0MB 

Circular  A-130  issued  on  December  12,  1985,  stated  that  government  information  was  “a 

valuable  national  resource”  and  “a  commodity  often  with  economic  value  in  the 

marketplace.”^^  Consequently,  the  Circular  advised  agencies  to  recognize  economic 

benefits  that  could  be  derived  from  government  information  and  to  capture  these  benefits 

■77 

by  imposing  user  charges,  “where  appropnate.” 

The  Circular  also  explained  the  type  of  cost-and-benefit  analyses  agencies  were 
required  to  perform  under  the  Paperwork  Reduction  Act.  The  Circular  instructed  agencies 
to  engage  in  the  creation  and  dissemination  of  their  documents  only  when  “the  expected 

^^P.L.  96-511  (1980). 

“ Management  of  Federal  Information  Resources,  Circular  No.  A-130,  Office  of 
Management  and  Budget,  50  Fed.  Reg.  52,735  (December  12,  1985). 

“ OMB  Circular  No.  A-130  (7)(b)(1985). 

OMB  Circular  No.  A-130  (1  l)(c)(1985). 
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public  and  private  benefits  derived  fi’om  government  information,  insofar  as  they  are 
calculable,  should  exceed  the  public  and  private  costs  of  the  information.”  The  agencies 
also  were  advised  to  create  information  products  only  when  these  products  were 
“necessary  for  the  proper  performance  of  agency  functions  and  had  practical  utility. In 
addition,  the  Circular  instructed  executive  agencies  to  refi'ain  fi"om  creating  information 
products  that  were  or  could  be  duplicated  by  private  products  and  services. 

Critics  of  the  OMB’s  policy  were  concerned  that  these  provisions  could  severely 
limit  the  number  of  government  pubhcations.  The  critics  argued  that  benefits  of 
government  information  could  not  be  easily  quantified  because  they  were  not  limited  to 
economic  values.^'  They  claimed  that,  often,  federal  information  products  are  necessary 
for  the  proper  performance  of  state  and  local  governments,  as  well  as  educational  and 
non-profit  organizations. 

The  Circular  paid  only  “lip-service”  to  the  importance  of  public  access  to 
government  information  by  stating  that  agencies  “shall  estabhsh  procedures  ...  for 
ensuring  that  government  publications  are  made  available  to  depository  hbranes.” 
However,  the  definition  of  a “government  pubUcation”  was  so  narrow  that  it  included 


^ 0MB  Circular  No.  A-130  (7)(d)(1985). 

^OMB  Circular  No.  A-130  (8)(a)[l](1985). 

“ 0MB  Circular  No.  A-130  (9)(b)(1985). 

50  Fed.  Reg.  52,732  (1985)  (explanation  of  adopted  rules)  “Many  stated  that  the 
benefits  of  government  information  cannot  be  easily  calculated  and  that  such  information 
holds  more  benefits  than  simply  economic.” 

0MB  Circular  No.  A-130  (12)(b)(1985). 
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only  “individual  documents”  published  “at  government  expense.”^^  Thus,  it  did  not 
extend  to  electronic  pubhcations  or  documents  prepared  by  government  employees  but 
published  at  the  expense  of  private  companies. 

The  new  federal  information  pohcy  received  mixed  reaction  from  members  of  the 
pubhc.  Some  argued  that  the  concept  of  information  as  a marketplace  commodity  was 
“totally  without  validity,”  because  information  is  “ethereal  in  nature,  lacks  intrinsic 
worth,  and  is  not  consumed  in  its  use.”^'*  Consequently,  information  cannot  be  managed 
the  same  way  as  other  resources,  such  as  money,  oil,  or  copper.^^  Yet  others  cheered  the 
new  trend  towards  privatization,  claiming  that  government  had  always  done  a poor  job  in 
disseminating  public  information.^^  For  instance,  one  author  pointed  to  the  fact  that 
official  copies  of  Supreme  Court  decisions  become  available  years  later  than  privately 
printed  copies.^’  The  same  author  argued  that  private  companies,  like  owners  of  LEXIS 
and  WESTLAW,  were  in  a better  position  than  federal  courts  to  consolidate  decisions 

38 

from  different  judicial  circuits  into  one  legal  database. 


” 0MB  Circular  No.  A-130  (6)(k)(1985). 

^ Ira  Penn,  Information  management  legislation  in  the  last  quarter  of  the  2(f^  century:  a 
records  management  disaster.  Records  MANAGEMENT  QUARTERLY,  Jan.  1997,  No.  1, 
Vol.  31,  p.  3. 

Id. 

^ Henry  Perritt,  Jr.,  Government  information  goes  online;  public  policy  debate  over 
electronic  accessibility,  MIT  Technology  Review,  Nov.  1989,  Vol.  92,  No.  8,  p.60. 

Id. 


^ Id.  “The  problem  is  that  the  federal  court  system  is  highly  decentralized.  Appeals  courts 
are  divided  into  1 3 independent  circuits,  and  there  is  no  legal  reason  for  the  judges  of 
different  circuits  to  exchange  drafts  of  their  opinions.  As  a result,  each  circuit  has 
automated  its  own  opinion-writing  functions,  and  the  various  systems  are  incompatible.  If 
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Whatever  the  merits  of  the  arguments,  the  information  policy  promulgated  by 
0MB  Circular  No.  A- 130  had  a powerful  impact  on  the  way  executive  agencies 
functioned  in  the  1980s.  Following  the  Circular’s  instructions,  a number  of  government 
agencies  started  marketing  their  information  through  private  companies.  For  instance,  the 
Environmental  Protection  Agency  privatized  its  Chemical  Information  System  database, 
making  access  available  via  Fein-Marquat  and  Associates.^^  The  Department  of 
Agriculture  contracted  its  electronic  information  system,  AGNET,  to  Martin  Marietta, 
increasing  the  system’s  cost  of  access  from  $60  per  year  to  $1,800,  if  accessed  through 
the  contractor.'*'^  The  Federal  Elections  Commission  followed  the  trend  by  privatizing  its 
federal  elections  filing  database.'*' 

However,  not  all  federal  entities  were  successful  in  privatizing  their  services.  For 
instance,  in  1986,  the  Department  of  Commerce  proposed  to  privatize  NTIS  (the  National 
Technical  Information  Service),  thereby  provoking  immediate  criticism  from  libraries 
and  educational  institutions,  as  well  as  from  some  executive  departments.'*^  The  critics 
worried  that  private  publishers  would  not  be  willing  to  invest  in  government  publications 
that  have  little  or  no  commercial  appeal.  In  the  end,  the  Department  of  Commerce 
rejected  its  own  proposal,  recognizing  that  “extensive  privatization  [of  NTIS]  presents 

the  circuits  were  to  provide  access  to  their  opinions,  it  is  likely  that  the  system  they 
would  develop  would  be  just  as  incompatible.” 

Diane  Smith  and  Kent  Smith,  Online  Government  Databases,  Database,  June  1988, 
Vol.  11,  No.  3,p.  56. 

^ Id. 

Id. 

John  Shattuck  and  Muriel  Morisey,  The  Dangers  of  Information  Control,  MIT 
Technology  Review,  April  1988,  Vol.  91,  No.  3,  p.  62. 
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substantial  costs  and  risks  for  the  government,  for  NTIS  customers  and  for  the 
information  industry  as  a whole.”^^ 

OMB’s  Fee  Guidelines 

In  1986,  Congress  enacted  legislation  instructing  agencies  to  charge  reduced  fees 
for  information  requests  made  by  educational  institutions  and  news  media  (however,  the 
statute  did  not  provide  definitions  of  what  constitutes  an  “educational  institution”  and 
“news  media”).'*^  The  Freedom  of  Information  Reform  Act  of  1986  also  required  the 
agencies  to  charge  reduced  fees  “if  disclosure  of  the  information  is  in  the  public  interest 
because  it  is  likely  to  contribute  significantly  to  pubUc  understanding  of  the  operations  or 
activities  of  the  government  and  is  not  primarily  in  the  commercial  interest  of  the 
requester. 

In  March  1987,  0MB  issued  the  new  fee  guidelines  for  executive  agencies.'^^  The 
guidelines  instructed  the  agencies  to  charge  only  the  cost  of  reproducing  government 
materials  (excluding  charges  for  the  first  100  pages),  if  requests  came  fi-om  educational 
institutions  or  news  media  representatives.  However,  if  requests  were  made  for 
commercial  use  of  government  materials,  agencies  were  authorized  to  assess  charges  in 
excess  of  reproduction  costs,  including  “fuU  direct  costs  of  searching  for  . . . and 
reviewing  [materials]  for  release.”^’  All  other  requestors  also  had  to  pay  fees  in  excess  of 

«Id. 

^ The  Freedom  of  Information  Reform  Act  of  1986,  5 U.S.C.  §552  (1986). 

5 U.S.C.  §552  (a)(4)(A)(iii). 

Uniform  Freedom  of  Information  Act  Fee  Schedule  and  Guidelines,  Office  of 
Management  and  Budget,  52  Fed.  Reg.  10,012  (March  27,  1987). 

Id.  at  (8)(a),  52  Fed.  Reg.  10,019  (1987). 
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reproduction  costs,  but  these  additional  fees  were  limited  to  “the  tlill  reasonable  direct 
cost  of  searching”  for  materials  including  the  cost  of  staff  time  and  the  cost  of  operating  a 
computer  system  required  for  the  search. 

However,  the  0MB ’s  narrow  definition  of  “educational  institutions”  and  “news 
media,”  and  a very  broad  definition  of  “commercial  use,”  raised  concerns  that  new 
guidelines  would  result  in  the  overall  increase  of  user  fees  for  access  to  government 
information.'^^  Under  the  0MB ’s  guidelines,  in  order  to  qualify  for  reduced  user  fees,  an 
educational  institution  had  to  operate  “a  program  of  scholarly  research.”^*’  Under  this 
definition,  secondary  schools  or  individual  students  did  not  qualify  for  the  fee  reduction. 
Likewise,  the  definition  of  “news  media”  was  limited  to  entities  “organized  and  operated 
to  publish  or  broadcast  news  to  the  public.”^*  Arguably,  this  definition  did  not  include 
non-profit  organi2ations  that  disseminated  government  information  to  the  public. 

To  the  contrary,  the  0MB ’s  definition  of  commercial  uses  was  rather  expansive 
and  included  all  uses  of  information  that  furthered  “commercial,  trade,  or  profit  interests” 
of  the  requestor. OMB  explained  that  this  definition  extended  even  to  non-profit  entities 
asking  for  government  information  with  a commercial  interest  in  mind.  In  addition,  the 


^ Id. 

John  Shattuck  and  Muriel  Morisey  Spence,  The  Dangers  of  Information  Control,  MIT 
Technology  Review,  April  1998,  Vol.  91,  No.  3,  p.  62.  “The  fee  guidelines  issued  by 
OMB  in  March  1987  could  significantly  raise  the  cost  of  requesting  information  under 
the  act  [Freedom  of  Information  Act].” 

“ OMB  Uniform  Freedom  of  Information  Act  Fee  Schedule  and  Guidelines  (6)(h),  52 
Fed.  Reg.  10,018(1987). 

=^7J.(6)(g). 
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0MB  guidelines  expressly  rejected  the  presumption  that  a request  “on  the  letterhead  of  a 
non-profit  organization  is  a noncommercial  request.” 

In  essence,  the  new  federal  fee  guidelines  created  a system,  under  which  members 
of  the  public  wishing  to  receive  copies  of  government  publications  had  to  pay  fees  that 
exceeded  the  actual  reproduction  costs.  At  least  one  author  argued  that,  by  charging  user 
fees  in  excess  of  reproduction  costs,  agencies  acted  in  the  capacity  of  copyright  owners.^"* 
Under  copyright  law,  authors  are  reimbursed  in  excess  of  reproduction  costs  in  order  to 
provide  them  with  economic  incentive  to  produce  more  intellectual  works.  Arguably, 
government  agencies  do  not  need  additional  economic  incentives  because  they  are  under 
legal  obligation  to  disseminate  specific  information  to  the  public. 

A good  example  of  how  the  new  fee  system  could  have  impeded  reproduction  of 
government  works  is  the  dispute  between  the  National  Security  Archive  and  the 
Department  of  Defense  in  the  mid-1980s.^^  Shortly  after  adoption  of  the  new  fee 
guidelines,  the  National  Security  Archive  (the  Archive)  asked  the  Department  of  Defense 
for  a series  of  unclassified  government  materials  to  be  published  in  its  “document  sets.” 
The  Archive  described  its  “document  sets”  as  compilations  of  various  government 
materials  on  “a  particular  topic  of  current  interest,”  including  U.S.  foreign  policy,  nuclear 
weapons  policy,  and  relations  between  the  world  superpowers.  The  Archive  also  asked 
for  a reduction  of  fees,  arguing  that  it  was  a non-profit  research  institution  performing  an 

“ Id.  at  52  Fed.  Reg.  10,013  (1987). 

^ Robert  Gellman,  Twin  Evils:  Government  Copyright  and  Copyright-Like  Controls  Over 
Government  Information,  45  SYRACUSE  L.  Rev.  999  (1995). 

” See  National  Security  Archive  v.  U.S.  Department  of  Defense,  880  F.  2d  1381  (D.C. 

Cir.  1989),  cert,  denied,  494  U.S.  1029  (1990). 
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educational  function.  The  Department  of  Defense  (DOD)  refused  to  reduce  user  fees, 
claiming  the  Archive  did  not  fall  under  the  narrow  definition  of  an  “educational 
institution.”  In  addition,  DOD  claimed  that  the  Archive  was  pursuing  a commercial 
purpose  in  making  its  information  request  because  it  sought  to  sell  microform  copies  of 
its  document  sets  for  profit. 

The  U.S.  Court  of  Appeals  for  the  District  of  Columbia  agreed  with  DOD  that  the 
National  Security  Archive  did  not  qualify  for  the  status  of  an  “educational  institution.” 
However,  the  court  held  that  the  Archive  stiU  was  entitled  to  reduced  fees  as  “a 
representative  of  the  news  media.”  The  court  explained  that  Congress  intended  a broad 
interpretation  of  the  term  “news  media”  to  encourage  dissemination  of  government 
information.  The  court  held  that,  by  virtue  of  compiling  and  distributing  its  document 
sets,  the  Archive  was  “in  the  business  of  pubhshing  or  otherwise  disseminating 
information  to  the  public”-an  activity  specifically  intended  to  be  within  the  scope  of 
“news  media”  definition  by  Senator  Patrick  Leahy,  one  of  the  legislation’s  sponsors.*^ 

The  court  also  rejected  DOD’s  argument  that  the  Archive  intended  to  put  government 
information  to  “commercial  use”  by  selling  microform  copies  of  its  documents  sets.  The 
court  stressed  that  “most  news  media  organizations  are  for-profit  enterprises,”  and 
requiring  them  to  pay  the  full  fee  for  documents  they  request  would  “fiiistrate  Congress’s 
purpose  to  give  the  news  media  special  status.”^^ 

However,  one  cannot  help  but  notice  the  strained  interpretation  of  the  term  “news 
media”  by  the  court.  In  fact,  OMB’s  guidelines  expUcitly  stated  that  the  term  “news 

at  1387-1388. 


”/J.at  1388. 
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media”  was  meant  to  apply  to  “a  continuing  venture  that  was  publishing  or  broadcasting 
news  to  the  pubhc”  on  a regular  basis.  0MB  also  drew  special  attention  to  the  word 
“news,”  stressing  that  entities  qualifying  for  “news  media”  status  should  engage  in  active 
dissemination  of  information  about  “recent  events  and  happenings.”^*  In  this  light,  it  is 
easy  to  understand  why  neither  DOD  nor  the  Archive  argued  before  the  court  that  the 
latter  qualified  for  the  news  media  status-the  initiative  in  creative  interpretation  of  the 
term  “news  media”  belonged  entirely  to  the  court.  Arguably,  the  court’s  decision  could 
be  better  explained  by  the  desire  to  achieve  an  equitable  solution  to  the  dispute,  rather 
than  the  court’s  strict  adherence  to  the  government  policy  on  assessing  user  fees  for 
official  information. 

The  Department  of  Defense  was  not  the  only  government  entity  that  sought  to 
impose  increased  user  fees  for  access  to  government  documents.  In  the  late  1980s,  the 
Library  of  Congress  armounced  its  plans  to  charge  licensing  fees  and  to  impose 
restrictions  on  the  reuse  of  bibhographic  records  distributed  to  Ubraries.^^  The  hcensing 
fees  were  in  addition  to  subscription  fees  already  charged  to  recover  the  costs  of 
reproduction  and  distribution.  The  National  Library  of  Medicine  also  announced  its  plans 
to  implement  restrictions  and  to  charge  users  hcensing  fees.  Some  critics  claimed  that 
imposition  of  hcensing  fees  by  both  national  hbraries  was  against  the  pohcy  embodied  in 
the  First  Amendment  of  the  Constitution  and  in  the  Copyright  Act’s  ban  on  government 
copyright.  The  author  of  an  article  published  in  the  Science  magazine  asked:  “Is  it  ethical 
and  legal  for  the  Library  of  Congress  and  the  National  Library  of  Medicine  to  charge 

“ 0MB  Fee  Guidelines,  52  Fed.  Reg.  10,015  (1987). 

” Richard  Atkinson,  A question  of  information  policy,  SCIENCE,  Vol.  246,  No.  4931,  p. 
733  (Nov.  10,  1989). 
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costs  over  and  above  reproduction  costs  for  bibliographic  records  created  by  government 
employees  at  libraries  fimded  by  tax  receipts?”^®  This  argument  closely  resembled  the 
argument  for  the  lack  of  copyright  in  federal  government  works-works  produced  by 
government  employees  and  paid  for  by  U.S.  taxpayers  should  be  available  at  minimum 
cost  to  the  public. 

The  1990s:  Attempts  to  Reform  the  Government  Printing  System 
Revised  Circular  A-130 

In  1993,  a new  Democratic  administration  came  to  power.  President  Bill  Clinton 
and  Vice-President  A1  Gore  promoted  “a  new  role  of  government-empowering  people  by 
giving  [them]  information.”^’  In  particular,  Gore  rallied  for  the  development  of  an 
“information  highway”  that  would  facilitate  electronic  delivery  of  government  products 
and  services  to  the  public.  In  the  new  political  climate  of  the  time,  heavy  user  fees 
assessed  by  government  agencies  presented  a hurdle  on  the  way  of  making  more 
government  information  available  to  the  public.  A change  in  party  leadership  in  the 
White  House  led  to  the  change  in  the  federal  information  pohcy. 

In  July  1993,  the  OflBce  of  Management  and  Budget  (0MB)  issued  a revised 
Circular  A-130,  advising  government  agencies  to  “maximize”  the  amount  of  information 
available  to  the  public  by  avoiding  user  fees.^^  The  Circular  retained  the  defimtion  of 
“government  information”  as  “a  national  resource”  and  a marketplace  commodity. 


“Id. 

Bill  McAllister,  0MB  ’s  New  Government  Discount,  The  WASHINGTON  POST,  July  1 , 
1993,at  A21. 

“ Management  of  Federal  Information  Resources,  0MB  Circular  A-130  - Revised  (July 
2,  1993),  58  Fed.  Reg.  36,070. 
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However,  it  explicitly  recognized  that  user  charges  above  the  cost  of  dissemination  could 
present  a barrier  to  public  access.^^  The  Circular  also  emphasized  that  benefits  derived 
fi’om  government  information  “may  not  always  be  quantifiable”  and  are  “maximized” 
when  agencies  disseminate  their  materials  at  minimum  cost  to  the  public.^  Specifically, 
the  revised  Circular  instructed  agencies  to  provide  government  information  on  equitable 
basis  to  all  interested  parties  and  to  set  up  user  charges  “at  a level  sufficient  to  recover  the 
cost  of  dissemination  but  no  higher.”^^  The  Circular  also  urged  agencies  to  relax  control 
over  secondary  uses  of  their  materials.  It  stated  that  agencies  should  “avoid  establishing 
restrictions  or  regulations,  including  the  charging  of  fees  or  royalties,  on  the  reuse,  resale, 
or  re-dissemination”  of  federal  information.^^  The  0MB  explained  that  these  principles 
follow  fi-om  the  fact  that  “the  law  prohibits  the  federal  government  fi-om  exercising 

67 

copyright”  over  government  works. 


“ Id.  at  58  Fed.  Reg.  36,084.  “User  charges  higher  than  the  cost  of  dissemination  may  be 
a barrier  to  public  access.  The  economic  benefit  to  society  is  maximized  when 
government  information  is  publicly  disseminated  at  the  cost  of  dissemination.” 

^ Id  at  58  Fed.  Reg.  36,083.  “0MB  believes  that,  as  a matter  of  policy,  electronic 
information  dissemination  products  generally  should  be  provided  to  the  depository 
libraries.” 

“ “Costs  associated  with  original  collection  and  processing  of  information”  were 
excluded  fi'om  the  calculation  of  charges.  Id.  at  (7)(c). 

“ Id.  at  58  Fed.  Reg.  36,084. 

Id.  “Agencies  should  not  attempt  to  exert  control  over  the  secondary  uses  of  their 
information  dissemination  products.  In  particular,  agencies  should  not  establish 
exclusive,  restricted,  or  other  distribution  agreements  which  interfere  with  timely  and 
equitable  availability  of  information  dissemination  products,  and  should  not  charge  fees 
or  royalties  for  the  resale  or  redissemination  of  government  information.  These  principles 
follow  fi-om  the  fact  that  the  law  prohibits  the  Federal  Government  fiom  exercising 
copyright.” 
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At  the  same  time,  the  Circular  advised  the  agencies  “to  take  advantage  of  all 
dissemination  channels”  including  private  sector  entities.^*  Following  this  advice,  some 
agencies  sold  their  information  products  to  private  publishers.^^  Because  the  FOI  and  the 
0MB  fee  guidelines  did  not  apply  to  private  publishers,  the  latter  were  under  no 
obligation  to  charge  reduced  fees  for  public  access  to  government  information  they 
marketed.  To  resolve  this  problem,  some  members  of  Congress  sought  to  change  the 
federal  system  of  procuring  printing  services. 

104*''  Congress,  1**  Session:  Proposals  to  Privatize  the  GPO 

The  statutory  instrument  designed  to  guard  against  exclusive  agreements  between 
the  agencies  and  private  publishers  was  the  federal  public  printing  law,  44  U.S.C.  §501  et 
seq.  (last  revised  in  1968).’“  This  law  established  the  central  procurement  system  for  all 
government  printing.  In  particular,  it  provided  that  “all  printing,  binding,  and  black-book 
work  for  Congress,  the  Executive  Office,  the  Judiciary,  other  than  the  Supreme  Court  of 
the  United  States,  and  every  executive  department,  independent  office  and  establishment 
of  the  Government,  shall  be  done  at  the  Government  Printing  Office.”’'  Consequently, 


However,  some  critics  pointed  out  that  the  Circular  laid  out  good  policy  principles 
without  providing  agencies  with  specific  instructions  on  how  to  follow  them.  For 
instance,  it  recommended  establishing  an  electronic  locator  system  to  help  members  of 
the  public  fihd  information  within  the  government.  However,  the  Circular  failed  to  tell 
the  agencies  how  to  establish  such  a system.  See  Bill  McAllister,  0MB ’s  New 
Government  Discount,  The  WASHINGTON  POST,  July  1,  1993,  at  A21. 

^ See  The  GPO  and  Executive  Branch  Information  Dissemination:  Hearing  Before  the 
Subcommittee  on  Government  Management,  Information,  and  Technology  of  the  House 
Committee  on  Government  Reform  and  Oversight,  Serial  No.  105-53,  105  Cong.  34-35 
(1997)  (statements  of  Michael  DiMario,  Public  Printer,  and  Wayne  Kelley, 
Superintendent  of  Documents,  Government  Printing  Office). 

™44  U.S.C.  §101  etseq. 

’’  44  U.S.C.  §501. 
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this  statutory  provision  prohibited  executive  agencies  from  procuring  printing  services 
directly  from  private  contractors. 

In  the  mid-1990s,  the  agencies,  unhappy  with  the  GPO’s  service,  were  looking  for 
ways  to  bypass  the  central  procurement  system  and  to  enter  into  direct  agreements  with 
private  publishers.  They  attacked  the  GPO’s  “monopoly”  status  within  the  system  of 
government  printing  and  asked  Congress  to  break  it  up.  Congress-dominated  by 
Republicans  at  the  time-responded  favorably  to  the  proposal,  introducing  a number  of 
legislative  initiatives  to  privatize  the  GPO. 

For  instance,  in  January  1995,  Representative  Scott  Klug,  who  headed  the 
Republicans’  Task  Force  on  Privatization,  introduced  Ftouse  Resolution  No.  24  that 
would  have  reduced  GPO’s  workforce  from  4,300  to  800  employees,  and  transferred  all 
executive  branch  printing  to  the  General  Services  Administration  (an  executive 

agency). The  resolution  also  provided  for  scaling  down  the  GPO’s  in-house  printing  “to 

« 

the  minimum  level  necessary”  and  for  abolishing  the  Joint  Committee  on  Printing-a 
legislative  committee  comprised  of  members  of  both  houses  that  oversaw  GPO’s 
performance.  Klug  explained  that  he  sought  to  contract  aU  of  the  government  printing  to 
private  companies  to  reduce  employees  and  admimstrative  costs. 

Representative  Jennifer  Dunn  and  Senator  Slade  Gordon,  both  members  of  the 
Republican  Party,  also  announced  plans  to  privatize  the  GPO.  First,  they  proposed  to  seU 
off  the  GPO  and  several  of  its  buildings  as  a way  of  offsetting  a repeal  of  the  airline  fuel 


H.  Res.  24,  104*  Cong.  (1995). 

^ Gabriel  Kahn,  GPO  Top  Target  for  Privatization,  Roll  Call,  Feb.  2,  1995. 
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tax/"  Then,  Dunn  introduced  H.R.  1024  that  would  have  retained  the  GPO,  but  required 
it  to  procure  all  printing  from  “private  sector  commercial  entities.”’^  Dunn  said  that  the 
GPO  already  contracted  out  75  percent  of  its  printing,  and  federal  government  could 
further  reduce  its  printing  costs  by  privatizing  the  remaining  25  percent  of  the  GPO’s 
workload/^  Dunn  explained  that  her  proposal  was  “truly  a business  decision,” 
recognizing  that  “private  sector  can  and  is  doing  the  work  more  efiBciently  and  more 
economically.”’’ 

Another  legislative  proposal  to  transfer  government  printing  to  private  compames 
was  introduced  by  Representative  John  Duncan.  H.R.  28,  titled  “Freedom  from 
Government  Competition  Act  of  1995,”  sought  to  eliminate  government  competition  with 
private  publishing  companies.’*  The  bill  declared  that  such  competition  was  “detrimental 
to  the  American  economic  system”  because  private  entities  are  “the  most  productive, 
efficient,  and  effective  sources  of  goods  and  services.”’^  Specifically,  the  bill  would  have 
provided  for  a system  under  which  government  agencies  procured  all  their  printing  from 
private  companies. 

GPO’s  representatives  coimtered  the  privatization  proposals  by  claiming  that 
publication  and  distribution  of  the  Congressional  Record,  the  Federal  Register,  and  other 

’^Id. 

” H.R.  1024,  104*  Cong.  (1995). 

Gabriel  Kahn,  GPO  Top  Target  for  Privatization,  Roll  Call,  Feb.  2,  1995. 

” Jennifer  Senior,  Privatizing  Could  Limit  Public  Access,  The  Hill,  Aug.  2,  1995. 

’^H.R.  28,  104*  Cong.  (1995). 

^ H.R.  28  §2  (2). 
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official  publications  was  “properly  the  role  of  government.”**^  Senator  Robert  Bennett,  a 
member  of  the  Senate  Appropriations  Committee,  also  pointed  to  the  faet  that  private 
pubhcation  of  Congressional  Record  would  be  particularly  difficult  because  of  the 
Record’s  intense  volume,  scheduling  uncertainties,  and  long  periods  of  idleness  when 
Congress  is  not  in  session.*'  Other  legislators  argued  that  central  proeurement  system  of 
government  printing  eould  save  money  in  the  long  run.  For  instance.  Senator  Steny 
Hoyer,  a ranking  Democratic  member  of  the  Joint  Committee  on  Printing,  said:  “What 
we  have  [in  the  joint  committee  and  the  GPO]  is  an  effort  to  coordinate  and  create  cost 

5,82 

savmgs. 

In  August  1995,  the  Joint  Committee  on  Printing  held  pubhc  hearings  on  the 
proposals  to  privatize  the  GPO.*^  At  the  hearings,  David  Mason,  vice-president  of  the 
Heritage  Foundation,  argued  that  the  GPO  should  be  abohshed  because  private  pubUshers 
could  perform  all  of  its  functions  more  efficiently.  “Speed  and  timeliness  are  not  virtues 
unique  to  the  government,”*'*  Mason  argued.  He  also  used  an  example  of  the  judicial 
branch,  where  “most  printing,  indexing  and  pubUshing  functions  are  carried  out  by  the 
private  sector.” 


See  Kahn,  supra  note  76  (quoting  Frank  Biden,  director  of  legislative.  Congressional, 
and  pubhc  affairs  for  the  GPO). 

Gabriel  Kahn,  Printed  Record  May  Be  Ditched,  Roll  Call,  Feb.  6,  1995. 

Gabriel  Kahn,  Thomas,  Joint  Committee  on  Printing’s  New  Chairman,  Wants  to 
Abolish  His  Own  Panel,  ROLL  CALL,  Feb.  23,  1995. 

“ Privatizing  Government  Printing,  Hearing  Before  the  Joint  Committee  on  Printing, 
104"’  Cong.  (1995). 

^ Id.  (statement  of  David  Mason,  Heritage  Foundation). 
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Likewise,  Rajanond  Lawton,  who  represented  the  Printing  Industries  of  America, 
argued  that  GPO  privatization  could  be  accomplished  “without  sacrificing  timeliness, 
quality  or  security”  in  government  printing.*^  At  the  same  time,  he  cautioned  against 
placing  complete  control  over  government  information  in  the  hands  of  executive 
agencies,  saying  that  the  agencies  tend  to  develop  a sense  of  ownership  in  their 
information  and,  thus,  “are  not  always  eager  to  provide  taxpayer  financed  information  to 
the  public.”  Lawton  argued  for  a system  under  which  aU  government  printing  would  be 
contracted  to  private  companies,  but  Congress  would  retain  supervisory  role  over 
information  dissemination.  However,  because  of  the  lack  of  agreement  on  the  GPO’s 
reform,  none  of  the  privatization  proposals  were  enacted  at  the  end  of  the  first  session  of 
the  104*'’  Congress. 

104**'  Congress,  2“*'  Session:  The  Problem  of  “Fugitive  Documents” 

The  debate  over  GPO’s  fate  continued  in  summer  1996,  when  the  Senate 
Committee  on  Rules  and  Administration  held  hearings  on  “Public  Access  to  Government 
Information  in  the  21®*  Century.”*^  During  these  hearings.  Public  Printer  Michael 
DiMario  contested  the  claim  that  the  GPO  had  monopolized  government  printing.*’  He 
explained  that  the  GPO  contracts  between  75  and  80  percent  of  its  workload  to 
commercial  printers  who  bid  for  the  right  to  perform  government  printing.  Consequently, 
argued  DiMario,  it’s  not  the  GPO,  but  “the  competitive  forces  of  the  marketplace”  that 


Id.  (statement  of  Raymond  Lawton,  Printing  Industries  of  America). 

“ Public  Access  to  Government  Information  in  the  2f‘  Century:  Hearings  Before  the 
Senate  Committee  on  Rules  and  Administration,  S.  Hrg.  104-543,  104***  Cong.  (1996). 


Id.  at  215  (statement  of  Michael  DiMario,  Public  Printer). 
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determine  the  prices  of  government  printing.**  DiMario  admitted  that  the  GPO  adds  a 
marginal  surcharge  on  the  prices  charged  by  commercial  printers  to  cover  the  costs  of 
procurement  services. 

DiMario  also  urged  legislators  to  keep  intact  the  centrally  managed  system  of 
printing  procurement  because  “it  simply  saves  too  much  money  for  the  taxpayers  and 
performs  too  valuable  a service  for  public  access  to  be  done  away  with.”*^  He  argued 
that,  while  the  GPO  performs  government  printing  at  a cost,  private  contractors  would 
charge  a cost  plus  a percentage  for  profit.  He  also  drew  legislators’  attention  to  another 
problem  associated  with  decentralized  government  printing-the  disappearance  of  a large 
number  of  government  publications  from  the  federal  depository  program. 

Under  the  federal  printing  law,  all  agencies  submit  requests  for  printing  to  GPO 
that  procures  the  printing  services  and  then  forwards  copies  of  government  publications 
to  designated  depository  libraries.  However,  when  executive  agencies  produce  their 
publications  independently  and  fail  to  provide  the  GPO  with  their  copies,  the  publications 
bypass  the  depository  libraries  and  become  known  as  “fugitive  documents.”  GPO 
established  that,  in  fiscal  year  1996,  an  estimated  55,000  government  information 
products  have  not  been  distributed  to  depository  libraries.^^ 


“The  prices  of  the  work  performed  by  thousands  of  commercial  printers  for  GPO  are 
determined  by  the  competitive  forces  of  the  marketplace,  not  by  GPO,  which  adds  only  a 
marginal  surcharge  to  cover  the  costs  of  procurement  services.”  Id.  at  214  (statement  of 
Michael  DiMario,  Public  Printer). 

at  206. 

^ Oversight  of  the  Government  Printing  Office,  Hearing  Before  the  Joint  Committee  on 
Printing,  S.  Hrg.  105-192,  105'*'  Cong.  19  (1997)  (statement  of  Michael  DiMario,  Public 
Printer). 
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One  of  examples  of  “fugitive  documents”  was  the  database  of  Export 
Administration  Regulations  (it  became  available  in  the  federal  depositary  program  only 
after  congressional  hearings).  In  1995,  the  Bureau  of  Export  Administration  transferred 
all  pubUcation  and  distribution  functions  jfrom  the  GPO  to  the  National  Technology  and 
Information  Service  (NTIS).^’  In  addition,  the  Office  of  Export  Services  made  a 
$100,000  contract  with  NTIS  for  creation  of  an  online  database  of  the  export  regulations. 
Upon  its  creation,  NTIS  estabUshed  a $250  annual  subscription  fee  for  access  to 
the  database. 

Wayne  Kelley,  the  GPO’s  Superintendent  of  Documents,  claimed  that  the  contract 
between  NTIS  and  the  Office  of  Export  Services  violated  the  terms  of  the  revised  0MB 
Circular  A- 130  prohibiting  establishment  of  exclusive  distribution  contracts.^^  However, 
the  export  agency  argued  that  its  contract  with  NTIS  saved  taxpayers  $160,000  because 
NTIS  agreed  to  cover  the  agency’s  printing  costs  and  to  run  the  subscription  service  on  a 
self-sustaining  basis  ($160,000  is  how  much  the  GPO  charged  the  export  agency  for 
printing  services  in  1995). 

Another  “fugitive  document”  that  bypassed  the  GPO  and  the  depositary  library 
system  was  the  book  “Big  Emerging  Markets”  produced  by  the  Department  of  Commerce 


” Oversight  of  the  Government  Printing  Office,  Hearing  Before  the  Joint  Committee  on 
Printing,  S.  Hrg.  105-192,  105**’  Cong.  39-40  (1997)  (statement  of  Wayne  Kelley, 
Superintendent  of  Documents). 

^Id.  at  40. 

” Public  Access  to  Government  Information  in  the  2P'  Century:  Hearings  Before  the 
Senate  Committee  on  Rules  and  Administration,  S.  Hrg.  104-543,  104***  Cong.  194 
(statement  of  Donald  Johnson,  NTIS). 
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in  1995.'^'*  NTIS  contracted  with  a Maryland  publisher,  Beman  Press  of  Lanham,  to 
publish  this  480-page  book  listing  domestic  and  foreign  trade  contacts  for  U.S. 
businessmen.  Upon  publication,  the  price  of  the  book  was  set  at  $45.  The  Department  of 
Commerce  claimed  that  the  book  was  not  a U.S.  government  work,  despite  the  fact  that 
135  government  employees  contributed  to  its  creation.  Consequently,  the  introductory 
page  stated  that  the  book  contained  copyrighted  material.  NTIS  tried  to  defend  its  actions 
during  congressional  testimony,  claiming  that,  without  private  financing,  the  book  would 
have  never  been  published.^^  “It  was  to  be  a large,  expensive  volume  to  produce  and  the 
market  risks  were  high,”’^  explained  NTIS. 

However,  whether  NTIS  saved  taxpayers  money  or  not,  federal  depository  libraries 
did  not  receive  the  copies  of  exports  regulations  and  the  Department  of  Commerce’s 
book.  This  prompted  the  Superintendent  of  Documents  to  speak  about  “copyright- like 
controls”  exercised  by  some  agencies  over  their  information  products.  Kelley  warned 
legislators  that,  “Government  information  produced  by  government  employees,  at 
taxpayer  expense,  is  being  turned  over  to  certain  groups  who  are  given  exclusive 
distribution  rights.  These  groups  are  establishing  copyright  or  copyright-like  controls.”’’ 
He  also  cautioned  that  “unless  appropriate  safeguards  are  established,  the  government’s 

^ Oversight  of  the  Government  Printing  Office:  Hearing  Before  the  Joint  Committee  on 
Printing,  S.  Hrg.  105-192,  105*  Cong.  38  (1997)  (statement  of  Wayne  Kelley, 
Superintendent  of  Documents). 

^ Public  Access  to  Government  Information  in  the  2f‘  Century:  Hearings  Before  the 
Senate  Committee  on  Rules  and  Administration,  S.  Hrg.  104-543,  104*  Cong.  195 
(statement  of  Donald  Johnson,  NTIS). 

^Id. 

^ Id.  at  8-10  (statement  of  Wayne  Kelley,  Superintendent  of  Documents). 
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most  valuable  and  marketable  information  may  quickly  disappear  from  the  public 
domain.  Special  interest  groups  may  control  what  citizens  know  about  government 
activities.  Federal  workers  may  be  used  to  subsidize  private  publishers.” 

To  remedy  the  situation,  the  GPO  proposed  to  change  the  defimtion  of  “a 
government  pubhcation”  in  the  federal  printing  law.’^  The  printing  law  defined  a 
“government  publication”  as  “informational  matter  which  is  published  as  an  individual 
document  at  Government  expense.”'””  This  definition  was  important  because  the  law 
required  government  agencies  to  distribute  only  “government  publications”  to  the  federal 
depository  program.'”'  Therefore,  if  a particular  informational  product  did  not  fit  the 
statutory  definition  of  “a  government  publication,”  the  statute  did  not  require  an  agency 
to  submit  its  copies  to  the  depository  libraries. 

“A  government  publication”  in  the  context  of  the  printing  law  was  not  the  same  as 
a “work  of  the  U.S.  Government.”  The  Copyright  Act  defined  the  latter  as  “a  work 
prepared  by  an  ofiBcer  or  employee  of  the  U.S.  Government  as  part  of  that  person’s 
official  duties.”'”^  For  instance,  those  U.S.  government  works  that  were  privately 
published  did  not  fall  under  the  printing  law’s  definition  of  “government  publications” 
and,  thus,  could  bypass  the  federal  depository  program.  The  changes  proposed  by  the 
GPO  would  have  remedied  this  problem. 


^Id.  at  11. 

^ Id.  at  280  (changes  proposed  by  GPO  to  44  U.S.C  §1901). 
■“>  44  U.S.C.  §1901. 

44  U.S.C.  §1902. 

17  U.S.C.  §101. 
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The  GPO  proposed  to  replace  the  term  “government  publication”  with  a broader 
concept  of  “government  information”  defined  as  “that  information,  regardless  of  form  or 
format,  which  is  created  or  compiled  by  employees  of  a component  of  the  Government, 
or  at  Government  expense  . . . except  that  which  is  required  for  official  use  only,  or  for 
strictly  administrative  or  operational  pvuposes  having  no  public  interest  or  educational 
value,  or  is  classified  for  reasons  of  national  security.”'*’^  GPO  explained  that  the  revised 
definition  was  aimed  at  including  both  electronic  information  and  those  works  that  are 
created  by  U.S.  government  employees  but  published  by  private  contractors. Thus,  the 
proposed  definition  was  even  broader  than  the  concept  of  a U.S.  government  work 
because  it  included  documents  prepared  by  private  parties  that  were  published  at 
government  expense. 

The  changes  proposed  by  the  GPO  did  not  sit  all  too  well  with  executive  agencies. 
For  instance,  Donald  Johnson,  Director  of  NTIS,  told  legislators  during  the  hearings  that 
his  agency  did  not  receive  any  annual  appropriations  fi'om  the  taxpayer’s  funds,  being 
required  by  law  to  operate  on  a self-sustaining  basis. Johnson  said  NTIS  had  to  restrict 
reproduction  and  distribution  of  its  publications  in  order  to  recover  the  costs  of  their 
preparation  and  publication.  One  example  of  such  restrictive  agreement  was  the  Census 


Public  Access  to  Government  Information  in  the  2f‘  Century:  Hearings  Before  the 
Senate  Committee  on  Rules  and  Administration,  S.  Hrg.  104-543,  104*'’  Cong.  279-280 
(changes  to  44  U.S.C  §19  proposed  by  GPO). 

“We  also  increased  the  comprehensiveness  of  the  definition  to  eliminate  the  effect  of 
certain  publishing  arrangements  taking  the  information  out  of  the  public  domain.”  Id.  at 
281. 


■“Mat  189. 
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Study  printed  by  NTIS  in  1996.’®^  NTIS  asked  the  U.S.  Bureau  of  Census  not  to  make  the 
publication  available  to  either  federal  depository  program  or  the  GPO  sales  program  for 
six  months  so  as  not  to  hurt  exclusive  sales  by  NTIS.'*^^  Similar  restrictions  applied  to 
electronic  products  produced  by  NTIS.  For  example,  Johnson  admitted  that  NTIS  would 
be  willing  to  supply  depository  libraries  with  copies  of  its  electronic  publications  only 
under  condition  that  libraries  do  not  release  them  outside  their  premises. 

The  foregoing  discussion  shows  that  executive  agencies  had  a lot  at  stake  when  it 
came  to  revision  of  the  government  printing  system.  Arguably,  this  might  explain  why, 
for  the  first  time  in  more  than  1 00  years,  the  Department  of  Justice  questioned  the 
constitutionality  of  the  GPO’s  power  to  control  printing  done  by  executive  agencies. 
GPO’s  Role  Within  the  Government:  Separation  of  Powers  Issue 

In  May  1996,  the  Office  of  Legal  Counsel  at  the  U.S.  Department  of  Justice  issued 
a memorandum  stating  that  the  GPO’s  statutory  authority  to  control  executive  branch 
printing  violated  the  separation  of  powers  doctrine. The  memorandum  focused  on  the 
fact  that  Congress  controlled  the  GPO  through  the  Joint  Committee  on  Printing,  making 
the  GPO  a legislative  agency  for  constitutional  purposes.  Yet,  the  federal  printing  law 

Oversight  of  the  Government  Printing  Office  : Hearing  Before  the  Joint  Committee  on 
Printing,  S.  Hrg.  105-192,  105*  Cong.  39  (1997)  (statement  of  Wayne  Kelley, 
Superintendent  of  Dociunents). 

Id. 

Public  Access  to  Government  Information  in  the  2f‘  Century:  Hearings  Before  the 
Senate  Committee  on  Rules  and  Administration,  S.  Hrg.  104-543,  104*  Cong.  191 
(statement  of  Donald  Johnson,  NTIS). 

Walter  Dellinger,  Assistant  Attorney  General,  Government  Printing  Office 
Involvement  in  Executive  Branch  Printing:  Memorandum  for  Emily  Hewitt,  GSA, 
republished  in  Appendbc  D3  to  S.  Hrg.  104-543,  104*  Cong.  456  (1996). 
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asked  the  GPO  to  perform  an  executive  function  by  printing  or  procuring  printing  for  all 
executive  branch  agencies.  During  congressional  hearings  in  summer  1996,  Assistant 
Attorney  General  Christopher  Schroeder  explained  that,  “to  the  extent  that  existing 
statutes  require  all  executive  branch  printing  and  duplicating  to  be  procured  through  the 
GPO  . . . those  statutes  violate  the  separation  of  powers  principles  in  the  Constitution.”’ 
He  also  stated  that,  since  provisions  of  the  federal  printing  law  were  unconstitutional, 
executive  agencies  were  not  obligated  to  follow  them.  In  fact,  the  Department  of  Justice 
gave  executive  agencies  “green  light”  to  circumvent  requirements  of  the  printing  law  by 
stating  that  agencies  choosing  not  to  procure  printing  services  through  GPO  would  face 
“little  or  no  risk  of  liability  or  sanction.”"' 

GPO  fiercely  denied  the  allegation  that  it  was  a legislative  agency  performing  an 
executive  function.  In  his  congressional  testimony,  DiMario  said  he  believed  that  the 
separation  of  powers  issue  was  “wrongly  decided.”"^  While  admitting  that  the  GPO 
functioned  “within  the  legislative  branch,”  DiMario  denied  that  GPO  acted  in  the 
“capacity  of  a legislative  body.”  He  claimed  that  the  GPO  was  acting  “in  a purely 
ministerial  way”  by  executing  the  law."^  However,  DiMario ’s  main  argument  focused 
not  on  the  legal  details  of  the  separation  of  powers  dispute,  but  on  the  policy  of  providing 
broad  public  access  to  federal  information  fi'om  three  branches  of  government. 

Public  Access  to  Government  Information  in  the  2f  Century:  Hearings  Before  the 
Senate  Committee  on  Rules  and  Administration,  S.  Hrg.  104-543,  104'*'  Cong.  185 
(statement  of  Christopher  Schroeder,  Office  of  Legal  Counsel,  Dept,  of  Justice). 

Id.  at  473  (memorandum). 

Id.  at  204-205  (statement  of  Michael  DiMario,  Public  Printer). 


Id. 
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Consequently,  he  urged  legislators  not  to  change  the  law  in  regard  to  centrally  managed 
procurement  of  all  government  printing. 

H.R.  4280:  Proposal  to  Decentralize  Government  Printing 

Upon  conclusion  of  congressional  hearings  in  summer  1 996,  the  Chairman  of  the 
House  Oversight  Committee,  Bill  Thomas,  introduced  the  Government  Printing  Reform 
Act  of  1996. H.R.  4280,  introduced  in  September  1996,  sought  to  achieve  two  main 
goals.  First,  it  sought  to  break  up  GPO’s  “monopoly”  by  decentralizing  the  system  of 
government  printing.  Second,  it  made  an  attempt  to  resolve  the  potential  separation  of 
powers  conflict  by  transferring  all  authority  over  executive  branch  printing  from  the  GPO 
to  individual  agencies. 

In  particular,  H.R.  4280  authorized  the  two  congressional  chambers  to  decide, 
independently  of  each  other,  whether  to  use  the  GPO  or  to  procure  printing  services  from 
private  publishers.”^  In  addition,  the  bill  authorized  all  federal  government  entities  to 
perform  their  own  printing  and  distribution,  provided  they  furnish  copies  of  their 
materials  to  the  Superintendent  of  Documents."^  As  for  executive  printing,  the  bill 
explicitly  transferred  the  authority  to  determine  the  need  for  publication  of  government 


H.R.  4280,  104*  Cong.  (1996). 

§ 1701(c)  (stating  that  “[t]he  Clerk  of  the  House  of  Representatives  and  the  Secretary  of 
the  Senate  may  enter  into  agreements  with  other  entities  for  the  printing  and  distribution 
of  reports  or  other  documents  of  their  respective  Houses,  in  accordance  with  standards 
established  by  the  Committee  on  House  Oversight  of  the  House  of  Representatives  or  the 
Committee  on  Rules  and  Administration  of  the  Senate  (as  the  case  may  be).  Such 
standards  shall  provide  for  the  maximum  possible  competition  consistent  with  the 
interests  of  the  Federal  Government.”). 

§1 701(a)  ( stating  that  “[I]f  a department,  agency,  or  other  entity  of  the  Federal 
Government  publishers  a Government  publication,  the  head  of  the  department,  agency,  or 
entity  shall  furnish  the  publication  to  the  Superintendent  of  Documents  not  later  than  the 
date  of  release  of  the  material  to  the  public.”). 
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materials  from  the  Public  Printer  to  the  head  of  each  executive  department  and 
independent  agency. 

The  GPO  was  highly  critical  of  the  legislative  proposal,  arguing  that 
decentralization  of  government  printing  could  undermine  the  efforts  to  standardize 
legislative  information,  while  costing  taxpayers  more  money."’  Public  Printer  Michael 
DiMario  also  warned  that,  if  the  United  States  in  the  fiiture  enacts  legislation  providing 
for  copyright  protection  of  databases,  private  entities  producing  databases  of 
congressional  information  would  be  able  to  restrict  public  access  to  such  databases.  In 
particular,  he  cautioned  that,  “if  federal  law  is  changed  to  permit  copyright  protection  of 
government  information  prepared  by  private  sector  contractors  at  taxpayer  expense,  the 
public  could  lose  comprehensive  and  equitable  access  to  it.”"’  At  the  end  of  the 
legislative  session.  Congress  hasn’t  acted  on  H.R.  4280,  because,  as  its  sponsor  admitted, 
the  bill  was  meant  to  be  “a  starting  point  for  debate  on  public  printing.”’’”  As  anticipated, 
the  debate  continued  during  the  next  two  years. 


Juliet  EUperin,  Roll  CALL,  Dec.  9,  1996. 

Letter  of  Michael  DiMario,  Public  Printer,  to  Bruce  Lehman,  Assistant  Secretary  of 
Commerce  (Nov.  22,  1996),  available  at  <http://www.public- 
domain.org/database/gpo.html>. 

DiMario  expressed  his  concerns  at  the  time  when  the  U.S.  delegation  participated  in 
the  international  negotiations  on  the  WIPO  Database  Treaty.  He  was  concerned  that 
Article  2 of  the  proposed  treaty  defined  the  term  “database”  so  broadly  as  to  include 
collections  of  facts  and  information  in  any  format,  including  collection  of  unprotected 
U.S.  government  works. 

Juliet  Eilperin,  Questions  Remain  About  What  Documents  Would  Go  Online,  Roll 
Call,  Dec.  9,  1996. 
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lOS**"  Congress,  1**  Session:  Congressional  Hearings 

From  early  March  until  the  end  of  May  1997,  both  Senate  and  House  of 
Representatives  held  a series  of  hearings  on  the  revision  of  the  federal  printing  law  and 
re-structuring  of  the  Government  Printing  Office.*^'  During  these  hearings,  both  sides  of 
the  argument  reiterated  their  main  points:  executive  agencies  emphasized  ineflSciency  of 
centralized  government  printing,  while  representatives  of  the  GPO  and  Ubraries  focused 
on  the  problem  of  “fugitive  documents”  and  importance  of  uninhibited  pubhc  access  to 
government  information.  While  both  sides  of  the  debate  advanced  some  economic 
arguments, the  discussion  as  a whole  focused  on  the  pubhc  pohcy  issues. 

Arguably,  the  key  theme  that  emerged  during  the  1 997  hearings  was  the  “ethical 
principle”  underlying  U.S.  democracy  according  to  which  pubhc  has  the  right  of  access 
to  government  information.  For  instance,  the  chairman  of  the  Senate  Committee  on  Rules 
and  Administration,  Senator  John  Warner,  stressed  that  one  of  the  most  important  things 
in  the  U.S.  form  of  democracy  is  “the  abihty  of  the  American  citizens  to  share  in  the 


Oversight  of  the  Government  Printing  Office:  Hearing  Before  the  Joint  Committee  on 
Printing,  105*  Cong.  (1997);  Proposals  for  Revision  of  44  U.S.C.:  Hearings  Before  the 
Senate  Committee  on  Rules  and  Administration,  105*  Cong.  (1997);  The  GPO  and 
Executive  Branch  Information  Dissemination:  Hearing  Before  the  Subcommittee  on 
Government  Management,  Information,  and  Technology  of  the  House  Committee  on 
Government  Reform  and  Oversight,  105*  Cong.  (1997). 

For  instance,  Pubhc  Printer  Michael  DiMario  argued  that  the  centralized  procurement 
system  enables  the  GPO  “to  group  together  orders  for  similar  products  from  different 
sources  to  achieve  better  prices.”On  the  other  hand,  Sahy  Katzen  representing  OMB’s 
Office  of  Information  and  Regulatory  Affairs  claimed  that  “adherence  to  the  old  approach 
[of  printing  procurement],  which  dates  back  to  1 860,  contributes  to  the  inefficiencies  and 
ineffectiveness.”  She  stressed  that  GPO’s  printing  rates  are  higher  than  in  private 
industry,  because  they  include  GPO’s  administrative  expenses. 
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wealth  of  knowledge  that  is  created  and  distributed  across  our  Nation.”  He  also  said  he 
beheved  that  U.S.  taxpayers  were  “entitled  ...  to  get  back  that  knowledge,”  which 
“shouldn’t  be,  intentionally  or  otherwise,  sent  off  to  the  private  sector  to  make  a 
profit.”*^'*  Senator  Wendell  Ford  shared  Senator  Warner’s  sentiments  by  stating  that  the 
original  purpose  of  the  federal  printing  law  was  “to  ensure  the  publication  and 

• 125 

dissemination  of  information  to  the  taxpaying  public  who  pay  to  produce  it.” 

The  whole  discussion  was  couched  in  terms  of  public’s  right  or  entitlement  to 
government  information,  and  the  corresponding  government’s  obligation  to  make  this 
information  available  at  minimal  cost,  if  any.  For  instance,  the  American  Library 
Association  articulated  several  “fimdamental  principles  of  pubhc  access  to  government 
information.”’^^  These  principles  included  the  public’s  right  of  access  to  government 
information,  the  government’s  “obligation  to  disseminate  and  provide  broad  pubhc 
access  to  its  information,”  and  the  principle,  according  to  which  “government 
information  created  or  compiled  by  government  employees  or  at  government  expense 

127 

should  remain  in  the  pubhc  domam.” 

Similarly,  Roland  Dunn  of  the  Information  Industry  Association  stated  that,  “the 
public’s  use  of  government  information  is  a right,  not  a privilege,”  and  criticized  the 
treatment  of  government  information  as  a marketplace  commodity  as  “antithetical”  to  the 

Proposals  for  Revision  of  44  U.S.C.:  Hearings  Before  the  Senate  Committee  on  Rules 
and  Administration,  lOS*  Cong.  2 (1997)  (statement  of  Senator  John  Warner). 

'^Id. 

Id.  at  43  (statement  of  Senator  Wendeh  Ford). 

“ Id.  at  64  (statement  of  Francis  Buckley,  American  Library  Association). 


Id. 
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goal  of  ensuring  “the  widest  possible  access”  to  it.'^*  He  also  opposed  the  practice  of 
charging  higher  fees  for  commercial  uses  of  government  information.  In  particular,  he 
argued  that  those  who  gained  access  to  government  information  “should  be  free  to  use  it, 
sell  it,  or  otherwise  disseminate  it  for  any  legal  purpose  without  paying  any  additional 
fees  or  royalties  for  it.”’^^  He  said  when  government  agencies,  especially  NTIS,  2issess 
hcensing  fees  for  reproduction  of  government  data,  they  impose  “copyright-like 
restrictions”  inconsistent  with  public  policy  principles. 

A librarian  from  a Virginia  college,  Christie  Vernon,  expressed  the  gist  of  the 
public  pohcy  argument  in  the  following  statement:  “The  basis  of  pubhc  pohcy  should  be 
the  ethical  principle  that  pubhc  information  belongs  to  the  pubhc  and  should  be  dehvered 
by  methods  affordable  to  aU.”‘^'  She  also  questioned  the  cost-and-benefit  approach  to 
distribution  of  government  information  by  stating  that  the  benefits  of  pubhc  access  go 
beyond  quantifiable  economic  considerations.  “If  wealth  is  the  main  consideration  in 
having  access  to  information,  especiaUy  pubhc  information,  we  are  in  a lot  of  trouble,” 
Vernon  warned. 

On  the  other  hand,  representatives  of  executive  agencies  sought  more  control  over 
pubhcation  of  their  materials.  For  instance,  SaUy  Katzen  of  the  Office  of  Information  and 
Regulatory  Affairs  argued  that  “advances  in  information  technology”  cahed  for  changes 

Id.  at  75,  80  (statement  of  Ronald  Dunn,  Information  Industry  Association). 

Id.  at  80. 

Id.  at  86. 

Public  Access  to  Government  Information  in  the  2P‘  Century:  Hearing  Before  the 
Senate  Committee  on  Rules  and  Administration,  104*  Cong.  56  (1996). 


Id. 
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to  the  centralized  system  of  government  printing. In  particular,  she  claimed  that 
agencies  are  in  a better  position  to  distribute  their  materials  electronically.  She  said:  “By 
permitting  the  executive  branch  to  determine  its  own  printing  policies,  there  will  be 
greater  flexibility  to  transition  carefully,  humanely,  and  cost-efifectively  to  a more 
electronic  way  of  doing  business.”’^'*  Katzen  also  called  congressmen’s  attention  to  the 
fact  that  agencies  often  criticized  the  GPO  for  its  “old-fashioned”  business  practices  and 
for  its  inability  “to  adequately  understand  and  hence  respond  to  the  needs  of  its  client 
agencies.”  Similarly,  Henry  Gioia  of  the  Department  of  Defense  asked  members  of 
Congress  to  give  executive  agencies  more  “latitude”  in  determining  “the  nature  and  scope 
of  the  public  information  to  be  produced;  how  it  is  to  be  produced  most  cost-efiectively 
and  efficiently;  and  under  what  specific  guidelines  the  information  is  to  be  made 

1 35 

available  to  the  public  to  the  maximum  extent  feasible.” 

However,  the  arguments  of  the  executive  agencies  did  not  carry  the  day  in  Senate. 
At  the  conclusion  of  the  hearings,  the  Senate  Committee  on  Rules  and  Admimstration 
drafted  a bill  that  sought  to  strengthen  the  GPO’s  position  and  to  discourage  agencies 
fi-om  exercising  copyright-like  controls  over  their  information  products. First,  the  draft 
bill  sought  to  resolve  the  potential  separation  of  powers  conflict  by  establishing  the  GPO 
as  an  executive  agency  and  transferring  all  duties  and  authorities  exercised  by  the  Joint 

GPO  Oversight:  Hearings  Before  the  Senate  Committee  on  Rules  and  Administration, 
105*  Cong.  (1997)(statement  of  Sally  Katzen,  Administrator,  Office  of  Information  and 
Regulatory  Affairs). 

Id. 

Id.  (statement  of  Henry  Gioia,  Department  of  Defense). 

Proposals  for  Revision  of  44  U.S.C.:  Hearings  Before  the  Senate  Committee  on  Rules 
and  Administration,  105*  Cong.  311  (1997)  (draft  bUl). 
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Committee  on  Printing  to  the  Public  Printer.'^’  Second,  the  draft  bill  provided  for  a civil 
penalty  of  up  to  $5,000  and  subsequent  termination  Ifom  work  for  those  federal 
employees  who  received  a benefit,  whether  pecuniary  or  professional,  from  private 
publication  of  a government  work,  or  who  failed  to  notify  a publisher  in  writing  that  a 
government  work  was  not  subject  to  copyright  under  17  U.S.C.  §105.'^*  The  Senate  draft 
bill-although  never  officially  introduced  in  Congress-demonstrated  the  shift  of  emphasis 
in  legislative  attempts  to  revise  the  federal  printing  law.  The  earlier  bills  sought  to 
privatize  the  GPO  and  to  authorize  executive  agencies  to  perform  their  own  printing.  To 
the  contrary,  the  Senate’s  draft  bill  and  subsequent  legislative  initiatives  sought  to 
strengthen  the  GPO’s  position  while  curtailing  the  agencies’  control  over  their 
information  products. 

105“'  Congress,  2"“  Session:  S.  2288 

In  October  1998,  Republican  Senator  John  Warner,  a chairman  of  the  Joint 
Committee  on  Printing,  introduced  the  Government  Publications  Reform  Act  of  1998, 

S.  2288.'^^  Analysts  predicted  the  “added  Democratic  support”*'*'^  for  the  biU  because  it 
was  named  in  honor  of  Senator  Wendell  Ford,  the  committee’s  senior  Democratic 
member  who  was  retiring  at  the  end  of  the  session.  However,  despite  this  bi-partisan 
effort,  the  bill  failed  to  gamer  support  of  all  the  parties  whose  interests  it  impUcated-the 


Id.  at  §201  et  seq. 

>3* Mat  §105. 

'^’S.  2288,  105*  Cong.  (1998). 

Frank  Greve,  Government  Monopoly  for  Printing  Office  Urged,  Knight 
Ridder/Tribune  News  Service,  Sept.  6,  1998,  available  on  LEXIS. 
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bill  just  stepped  on  too  many  toes.  The  administration  strongly  opposed  the  bill,  claiming 
it  would  give  the  GPO  too  much  power  over  government  information.’'*’ 

The  bill  would  have  reestablished  the  Government  Printing  Office  as  a Government 
Publications  Office-an  independent  agency  with  a rule-making  authority  that  had  control 
over  all  federal  publications,  including  those  in  electronic  form.’'*^  This  broad  grant  of 
authority  prompted  news  media  to  christen  the  proposed  agency  a new  “information 
czar.”’'*^  The  key  purpose  of  the  bUl  was  to  enforce  agencies’  compliance  with  the  federal 
depository  program.  To  this  end,  it  provided  that  all  federal  publications,  both  print  and 
electronic,  should  he  available  at  no  charge  to  depository  libraries. If  an  agency  failed 
to  provide  a copy  of  its  publication  to  the  federal  depository  program,  the  new  GPO 
would  have  been  authorized  to  charge  the  agency  for  the  costs  of  republishing  or 
otherwise  securing  access  to  its  publication.’'*^  Proponents  of  the  legislation  hailed  this 
provision  as  setting  up  “a  clear  and  operable”  enforcement  mechanism  that  is  sure  to  get 
an  agency’s  attention-“in  a dehit  against  its  appropriated  funds.”*'*^  To  the  contrary,  the 
skeptics  noted  that  enabling  one  federal  agency  to  take  away  the  funds  from  another 


See  Christopher  Dorobek,  Senate  Bill  Would  Give  GPO  New  Name,  GOVERNMENT 
Computer  News,  Aug.  24,  1998,  Vol.  17.  No.  27,  p.  69. 

'«S.  2288  §301  (c). 

Frank  Greve,  Government  Monopoly  for  Printing  Office  Urged,  Knight  Ridder/ 
Tribune  New  Service,  Sept.  6, 1998,  available  on  LEXIS. 

'^S.  2288  §1906. 

Id. 

Hearing  on  S.  2288  Before  the  Senate  Committee  on  Rules  and  Administration,  105* 
Cong.  (1998)  (statement  of  Patrice  McDermott,  0MB  Watch). 
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federal  agency,  while  producing  a duplicate  publication,  would  only  “drive  up  costs  to 
the  taxpayer.”''*’ 

Sponsors  of  the  bill  also  thought  of  another  way  to  stop  agencies  from 
circumventing  requirements  of  the  federal  depository  program.  Specifically,  the  bill 
sought  to  repeal  all  waivers  granted  to  executive  and  judicial  branch  agencies  for 
independent  procurement  of  printing  services.''**  This  proposal  would  have  repealed  the 
legislative  waiver  granted  in  1939  to  the  judiciary  for  the  printing  of  opinions  issued  by 
federal  appellate  courts.''*^  The  Senate  report  accompanying  the  bill  explained  the 
rationale  behind  the  waiver’s  repeal.  The  report  stated:  “This  decentralized  procurement 
and  printing  model  permits  the  courts  to  determine  how  and  to  whom  court  opinions  are 
to  be  disseminated.”'^"  The  report  also  claimed  that  the  1939  waiver  granted  to  the 
judiciary,  over  time  became  “an  ad  hoc  waiver  from  the  dissemination  of  court  opinions 
through  the  depository  library  program.”'^'  Consequently,  under  the  bill,  federal 
appellate  courts  would  have  been  able  to  secure  a new  waiver  only  under  condition  that 
they  provide  copies  of  their  slip  opinions  for  the  depository  program. 


Hearing  on  S.  2288  Before  the  Senate  Committee  on  Rules  and  Administration,  105* 
Cong.  (1998)  (statement  of  Michael  Farren,  Information  Technology  Industry  Council). 

““  S.  2288  §104  (1998)  (stating  that  “[a]ll  waivers  granted  . . . executive  and  judicial 
branch  agencies  ...  by  the  Joint  Committee  on  Printing  . . . before  the  date  of  enactment 
of  this  Act  shall  be  void.”). 

Wendell  H.  Ford  Government  Publications  Reform  Act  of  1998,  S.  Rep.  105-413, 

105*  Cong.  24(1998). 

'^Id.  at  24. 


Id. 
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In  addition,  under  the  bill,  agencies  would  have  been  prohibited  from  entering  into 
publication  agreements  without  first  obtaining  consent  of  the  Government  Publications 
OfiBce.  The  agencies  also  were  required  to  “immediately  notify”  the  Government 
Publications  OfiBce  of  their  intent  to  produce,  “substantially  modify,”  or  terminate  any 
government  pubBcation.'^^  Proponents  of  this  legislative  proposal  praised  it  for  offering 
“a  practical  solution  to  the  problem  of ‘fugitive  documents. For  instance,  Daniel 
O’Mahoney  of  Brown  University  reasoned  that  notification  procedures  would  ensure  that 
no  documents  “fall  through  the  cracks”  and  that  the  public  has  access  to  a comprehensive 
list  of  government  publications.'^'* 

At  the  same  time,  critics  stressed  that  the  bill  could  create  unnecessary  bureaucratic 
controls  by  requiring  agencies  to  seek  GPO’s  approval  prior  to  making  any  changes  to 
their  websites.  Leonard  Pomata,  president  of  Professional  Services  Council,  warned  that 
the  bill  could  “cause  significant  delays  in  creating  and  disseminating  electronic 
information  products.”'^^  A webmaster  for  a Cabinet  agency,  Walter  Houser,  was  less 
diplomatic  in  his  critical  remarks.  He  called  a notification  requirement  of  the  bill 
“ludicrous  on  its  face  . . . The  provision  does  not  pass  the  laugh  test ...  It  is  like  notifying 
the  Treasury  Department  every  time  before  we  spend  money.”'^^ 

’“S.  2288  §1905  (b)(1)  (1998). 

Hearings  on  S.  2288  Before  the  Senate  Committee  on  Rules  and  Administration,  lOS* 
Cong.  (1998)  (statement  of  Daniel  O’Mahoney,  Brown  University). 

'^Id. 

Id.  (statement  of  Leonard  Pomata,  Professional  Services  Council). 

Walter  Houser,  Bill  to  Preserve  Publications  Would  Add  Bureaucracy,  Government 
Computer  News  (Oct.  19, 1998),  at  p.  17. 
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Overall,  the  bill  failed  to  strike  a middle  ground  among  the  interested  parties.  For 
example,  private  companies  argued  that,  by  allowing  agencies  to  develop  electronic 
publications,  the  bill  encouraged  unhealthy  competition  between  government  agencies 
and  private  electronic  publishers.’^’  To  the  contrary,  executive  agencies  opposed  the  bill 
because  it  did  not  give  them  enough  independence  in  producing  and  publishing  their 
information  products.'^*  However,  it  appears  that  what  prevented  Warner’s  bill  from 
gaining  full  legislative  support  was  its  perceived  contradiction  with  the  policy  espoused 
by  the  information  technology  legislation  passed  two  years  earlier.  Government 
Computer  News  reported  in  November  1998,  that  Senator  Warner’s  “last-minute 
attempts”  to  attach  S.  2288  to  the  fiscal  1 999  omnibus  spending  bill  failed  after  facing 
strong  opposition  from  those  concerned  that  the  bill  would  negate  provisions  of  the 
Information  Technology  Management  Reform  Act.’^^ 

The  Information  Technology  Management  Reform  Act  of  1996  (the  Clinger-Cohen 
Act)'^”  decentralized  the  process  of  acquiring  information  technology  by  federal 
government.  The  Clinger-Cohen  Act  transferred  responsibility  for  acquisition  and 
management  of  information  technology  resources  from  one  central  entity,  U.S.  General 
Services  Administration,  to  individual  executive  agencies.  Under  the  Clinger-Cohen  Act, 

Hearings  on  S.  2288  Before  the  Senate  Committee  on  Rules  and  Administration,  105* 
Cong.  (1998)  (statement  of  Leonard  Pomata,  Professional  Services  Council). 

See  Christopher  Dorobek,  Senate  Bill  Would  Give  GPO  New  Name,  GOVERNMENT 
Computer  News,  Aug.  24,  1998,  Vol.  17,  No.  27,  p.  69  (quoting  Donald  Arbuckle, 
OfiSce  of  Management  and  Budget). 

Christopher  Dorobek,  Controversial  Dissemination  Bill  Comes  Up  Short, 
Government  Computer  News,  Nov.  23, 1998,  at  12. 


'“Pub.  L.  104-106(1996). 
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each  executive  agency  established  the  position  of  a Chief  Information  Officer  in  charge 
of  managing  the  agency’s  information  technology  resources.  Consequently,  opponents  of 
Senator  Warner’s  bill  worried  that  the  proposed  centralized  system  of  procuring 
government  printing  services  would  encroach  upon  the  statutory  authority  of  executive 
agencies  to  procure  and  manage  their  own  information  technology  resources. 

For  instance,  Michael  Farren  testified  on  behalf  of  the  Information  Technology 
Industry  Council  that  S.  2288  offered  the  business  model  that  was  “soundly  rejected  by 
Congress  as  ill-suited  to  the  information  age.”'^’  In  particular,  he  argued  that  the  Clinger- 
Cohen  Act  helped  federal  agencies  establish  their  presence  on  the  Internet  by  allowing 
independent  acquisition  of  hardware  and  software  products  they  needed.  Farren  worried 
that  centralized  control  over  publication  of  electronic  documents  would  impede  the 
agencies’  adoption  of  the  latest  information  technology,  thus  creating  “unwieldy  delays 
and  administrative  logjams  that  Congress  sought  to  end.”  He  believed  that  “government 
publications  should  be  procured  in  the  same  manner  all  other  IT  equipment  and  services 
are  procured  today.”’^^ 

Leonard  Pomata,  representing  Professional  Services  Council,  shared  Farren’s 
concerns  about  inefficiency  of  centralized  procurement  service.  He  stated  that  “a 
centralized,  hierarchical,  bureaucratic  agency”  proposed  in  Warner’s  bill  could  prevent 
agencies  from  disseminating  electronic  information  to  the  public  in  the  most  efficient 
manner.'^^  Thus,  opponents  of  Warner’s  bill  claimed  that  the  proposal  seeking  to  improve 

Hearings  on  S.  2288  Before  the  Senate  Committee  on  Rules  and  Administration,  105**’ 
Cong.  (1998)  (statement  of  Michael  Farren,  Information  Technology  Industry  Council). 

Id. 

Id.  (statement  of  Leonard  Pomata,  Professional  Services  Council). 
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public  access  to  government  publications  had  a potential  to  limit  public  availability  of 
government  information  in  electronic  format. 

The  analysis  of  federal  information  policy  in  the  1980s-90s  demonstrates  that 
federal  agencies  tried  to  achieve  “through  administrative  fiat  what  could  not  be  done  by 
law.”'^'*  Since  federal  law  prevented  agencies  from  claiming  copyright  in  their 
publications,  the  agencies  tried  to  circumvent  the  law  by  creatively  using  its  loopholes. 
For  instance,  agencies  used  their  statutory  authority  to  enter  into  joint  ventures,  to 
transfer  ownership  of  government  publications  to  private  publishers,  or  to  sign  exclusive 
agreements  with  private  distributors.  Agencies  also  failed  to  submit  copies  of  their 
electronic  publications  to  depositary  libraries,  claiming  that  electronic  information  does 
not  constitute  a “government  publication”  for  purposes  of  the  law.  In  other  words, 
agencies  derived  financial  benefit  from  exploiting  their  information  products,  and  the 
federal  information  policy  encouraged  this  practice.  Critics  warned  that,  when  agencies 
charge  high  user  fees  and  impose  restrictions  on  reproduction  and  dissemination  of  their 
publications,  they  exercise  the  rights  traditionally  reserved  for  copyright  owners.  In  other 
words,  in  the  absence  of  official  copyright,  agencies  sought  to  exercise  “copyright-like 
controls”  over  their  information  products. 

Perhaps,  the  most  unusual  feature  of  the  public  debate  over  agencies’  “copyright- 
like” powers  was  the  fact  that  it  took  place  not  in  the  context  of  copyright  law  revision, 
but  in  the  context  of  proposed  changes  to  the  federal  printing  law.  Agencies  wishing  to 
exercise  more  control  over  their  publications  called  for  privatization  of  the  Government 
Printing  Office,  while  the  library  community  urged  Congress  to  strengthen  the  centralized 


S.  Rep.  No.  105-413,  at  3 (1998). 
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system  of  government  printing  procurement.  In  the  end,  neither  argument  won-legislators 
did  not  enact  any  changes  to  the  century-old  printing  law  fearing  that  those  changes 
would  hamper  electronic  deUvery  of  government  information  to  the  pubhc. 

As  of  the  date  of  this  writing  (spring  2002),  there  have  been  no  more  legislative 
changes  to  either  the  statutory  ban  on  copyright  in  federal  government  works,  or  to  the 
structure  of  the  Government  Printing  Office.  Consequently,  the  prohibition  against 
copyright  in  the  U.S.  government  works  has  survived,  without  substantial  changes,  fi'om 
its  codification  by  the  Printing  Law  of  1 895  until  the  revision  of  copyright  laws  in  the 
1970s  and  the  debates  over  government  information  policy  in  the  1980s  and  1990s. 
However,  no  similar  prohibition  exists  against  copyright  in  state  government  materials. 
The  next  chapter  will  look  into  the  ways  state  governments  seek  to  exercise  control  over 
their  primary  law  materials. 


CHAPTER  10 

STATE  OWNERSHIP  OF  COPYRIGHTS  IN  PRIMARY  LAW  MATERIALS 
Legal  Grounds  For  Copyright  In  the  State  Primary  Law  Materials 

As  a rule,  Section  301  of  the  Copyright  Act  of  1976  provides  for  preemption  of 
“the  common  law  or  statutes  of  any  State”  that  purport  to  create  exclusive  rights  in  works 
of  authorship  coming  within  the  subject  matter  of  the  federal  copyright  law.*  So,  what 
makes  it  possible  for  the  states  to  promulgate  laws  on  state  ownership  of  primary  law 
materials?  Arguably,  there  are  at  least  three  legal  grounds  upon  which  the  states  may  rest 
their  claims  to  copyright  in  their  primary  law  materials.  First,  the  ban  on  government 
copyrights  in  17  U.S.C.  §105  does  not  apply  to  state  governments.  Second,  works  created 
by  state  employees  may  constitute  “works  for  hire”  under  the  federal  copyright  law. 

Third,  collections  of  state  statutes  and  court  opinions  may  be  protected  as  compilations 
under  17  U.S.C.  §103. 

Section  105  of  the  Copyright  Act  of  1976  prohibits  copyright  only  in  the  works  of 
federal  government.  It  does  not  apply  to  works  of  state  or  local  governments.  In  fact, 
under  existing  principles  of  international  copyright  law,  copyright  subsists  in  works  of 
state  governments  unless  state  statutes  or  statutory  interpretations  provide  otherwise.  The 
Berne  Convention  for  the  Protection  of  Literary  and  Artistic  Works,  join  by  the  United 


‘17  U.S.C.  §301(2002). 

^ The  doctrine  of  works  made  for  hire  does  not  apply  to  federal  government  works 
because  17  U.S.C.  §105  specifically  prohibits  copyright  in  them. 
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States  in  1989,  removes  registration  requirements  for  copyright  protection.^  This  means 
that  copyright  exists  in  literary  and  artistic  works,  including  state  government  works, 
from  the  moment  of  their  creation,  unless  statutory  or  common  law  provide  to 
the  contrary. 

In  addition,  works  created  by  state  employees  arguably  may  constitute  “works 
made  for  hire”  under  the  Copyright  Act  of  1976.  The  federal  copyright  statute  grants 
employers  copyright  in  works  prepared  by  their  employees  acting  within  the  scope  of 
their  official  duties.  It  may  be  argued  that,  as  long  as  state  legislators  and  members  of  the 
judiciary  receive  salaries  from  the  state  and  produce  most  of  their  works  within  the  scope 
of  their  ofiBcial  duties,  the  state  may  claim  copyright  in  state  legislative  enactments  and 
judicial  decisions.  In  fact,  this  approach  has  been  adopted  in  the  United  Kingdom,  where 
the  Crown  owns  copyright  in  the  Acts  of  Parliament  and,  arguably,  injudicial  decisions. 

Finally,  state  statutory  compilations  and  court  reports  may  receive  copyright 
protection  under  the  federal  law  as  compilations  of  preexisting  material.  Section  101  of 
the  Copyright  Act  of  1976  defines  a “compilation”  as  “a  work  formed  by  the  collection 
and  assembling  of  preexisting  material  or  of  data  that  are  selected,  coordinated,  and 
arranged  in  such  a way  that  the  resulting  work  as  a whole  constitutes  an  original  work  of 
authorship.”  Most  collections  of  state  statutes  and  judicial  decisions,  together  with  the 
historical  notes,  references,  and  annotations,  would  constitute  compilations  for  purposes 
of  federal  copyright  law.  However,  in  this  case,  copyright  protection  would  extend  only 
to  original  contributions  of  a compiler,  rather  than  to  the  texts  of  statutes  and  judicial 

^ “The  enjoyment  and  the  exercise  of  these  [copyright]  rights  shall  not  be  subject  to  any 
formality.”  Diplomatic  Conference  for  the  Revision  of  the  Berne  Convention  art.  5 (2) 
(Paris,  July  5 to  24,  1971). 
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opinions.  This  is  because,  under  the  federal  law,  “the  copyright  in  a compilation . . . 
extends  only  to  the  material  contributed  by  the  author  of  such  work,  and  does  not  imply 
any  exclusive  right  in  the  preexisting  material.”^  In  addition,  in  order  to  receive  copyright 
protection,  the  compilation  features  have  to  satisfy  the  statutory  requirement 
of  originality. 

Also,  several  courts  have  held  that  a private  copyright  continues  to  exist  in  the  text 
of  the  model  codes  after  they  become  a part  of  state  law.  For  instance,  in  1997,  the  U.S. 
Court  of  Appeals  for  the  Seventh  Circuit  upheld  a private  copyright  in  a code  of  medical 
procedures  adopted  by  several  federal  agencies  and  the  state  of  California.^  In  Practice 
Mgt  Info.  Corp  v.  AMA,  the  Ninth  Circuit  rejected  the  argument  that  a privately  created 
medical  coding  system  lost  its  copyright  protection  by  virtue  of  becoming  part  of  federal 
and  state  regulations.  The  court  stated  that  non-profit  organizations  creating  model  codes 
would  lose  incentive  to  continue  their  activity,  if  the  codes  fell  into  public  domain  when 
adopted  by  public  agencies.^  The  court  also  pointed  to  the  lack  of  evidence  that  the  public 
had  difficulty  obtaining  access  to  the  medical  coding  system. 

The  most  recent  case  on  point  involved  an  unauthorized  Internet  posting  of  a model 
building  code  that  was  adopted  by  several  towns  in  Texas.*  Peter  Veeck,  who  operated  a 

'‘17U.S.C.  §103  (Supp.  2000). 

^Practice  Management  Information  Corp.  v.  AMA,  121  F.3d  516  (9**’  Cir.  1997).  See  also 
CCC  Info.  Services,  Inc.  v.  MacLean  Hunter  Market  Reps.,  44  F.3d  61  (2d  Cir.  1994), 
cert,  denied,  516  U.S.  817  (1995)  (upholding  a private  copyright  in  the  Red  Book  of  used 
car  validations  despite  the  fact  that  several  states  referred  to  it  in  their  insurance  codes). 

Vi/,  at  518-519. 

Vi/,  at  519. 

* Peter  Veeck  v.  SBCCI,  2001  U.S.  App.  LEXIS  1428  (5*  Cir.  2001). 
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non-profit  website  with  information  about  Northern  Texas,  posted  online  the  texts  of 
local  building  codes  including  the  code  created  by  the  Southern  Building  Code  Congress 
International.  The  latter  sued  Veeck,  claiming  that  he  violated  the  group’s  copyright  in 
the  code.  In  response,  Veeck  argued  that  the  model  code  lost  its  copyright  protection 
upon  enactment  into  public  law.  The  U.S.  Court  of  Appeals  for  the  Fifth  Circuit  upheld 
copyright  in  the  code,  ruling  that  the  pubhc  had  reasonable  access  to  the  code  and  that 
copyright  was  necessary  to  encourage  private  organizations  “to  craft  and  update  model 
codes.”^  However,  the  court  limited  its  decision  to  “the  narrow  set  of  facts”'®  in  the  case, 
stressing  that,  under  diSerent  circumstances,  the  balance  of  interests  may  tip  in  favor  of 
invalidating  copyright  in  the  state-adopted  codes." 

To  date,  only  one  federal  appellate  court  has  held  that  a model  code  copyrighted  by 
a private  organization  could  fall  into  pubhc  domain  when  adopted  by  the  state  as  its 
official  code.  In  1980,  in  Building  Code  Officials  & Code  Administration  v.  Code  Tech., 
Inc.,  the  U.S.  Court  of  Appeals  for  the  First  Circuit  vacated  a preliminary  injunction  on 
unauthorized  pubhcation  of  a privately  created  model  building  code  that  became  part  of 
the  Massachusetts  law.  The  court  based  its  decision  on  the  “metaphorical  concept  of 
citizen  authorship,”  according  to  which  state  citizens  are  “authors”  of  state  laws, 
regardless  of  who  actually  drafts  statutory  provisions.  However,  this  decision  has  not 
been  followed  in  other  federal  circuits. 

^ Id.  at  *22. 
at*39. 

" In  his  dissent.  Judge  Little  argued  that  adoption  of  the  model  code  as  state  law  places 
this  code  into  the  pubhc  domain,  so  it  could  be  readily  accessible  by  ah  citizens.  He  also 
argued  that,  upon  enactment,  “the  law  transforms  into  an  idea  that  is  no  longer 
distinguishable  from  its  expression,”  thus  losing  copyright  protection.  Id.  at  *40. 
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Meanwhile,  copyright  in  primary  law  materials  has  the  potential  of  restricting 
public  access  to  legal  documents  of  vital  importance.  For  instance,  if  a state  claims  a 
copyright  interest  in  its  statutory  code,  citizens  would  not  be  able  to  reproduce  the 
statutory  text  with  notes  and  annotations  without  first  securing  permission  Irom  a 
governmental  body  and  possibly  having  to  pay  royalties  to  the  state.  This  chapter 
describes  the  results  of  the  50-  state  study,  which  sought  to  identity  specific  statutory 
provisions  providing  for  state  copyright  in  statutory  codes,  court  reports,  and 
administrative  regulations. 

Statutory  Compilations  and  Other  Legislative  Materials 

Many  states  protect  compilations  of  their  state  laws,  with  four  states  claiming  very 
broad  rights  in  their  statutory  codes.  Only  one  state,  Illinois,  expressly  places  its  statutes 
in  the  public  domain.  For  instance,  Colorado,  Georgia,  Mississippi,  and  Virginia  claim 
very  broad  copyright  protection  for  compilations  of  state  statutes.  Under  Colorado  law, 
the  state  claims  copyright  in  Colorado  Revised  Statutes  and  any  ancillary  publications'^ 
including  so  Abound  volumes  of  newly  enacted  laws.'^  Another  provision  of  state  law 
extends  this  protection  to  “all  or  any  part”  of  official  statutes  by  prohibiting  their 
publication,  reprinting  and  distribution  without  a prior  permission  fi-om  the  committee  on 
legal  services.''*  The  state  penalizes  unauthorized  reproduction  of  state  statutes  by 


Colo.  Rev.  Stat.  Ann.  §2-5-115  (West  1999).“Colorado  Revised  Statutes  and  ancillary 
publications  thereto,  as  published,  shall  be  the  sole  property  of  the  state  of  Colorado  as 
owner  and  publisher  thereof  and  shall  be  copyrighted  for  and  in  behalf  of  the  state  of 
Colorado  by  the  secretary  of  state  or  the  committee.”  Id. 

Id.  §2-5-117. 

''*  Id.  §2-5-1 18(2)(a).  “Any  person,  agency,  or  political  subdivision  desiring  to  publish, 
reprint,  or  distribute,  whether  by  use  of  printed  matter  or  by  use  of  computer  or  other 
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imposing  a $500  fine  per  each  unauthorized  book,  volume,  or  computer  representation.'^ 
The  law  provides  exceptions  to  this  strict  rule  by  allowing  copying  of  parts  of  its  statutes 
for  personal  use  and  for  bona  fide  teaching  or  educational  purposes.'^ 

Georgia  also  claims  a broad  copyright  protection  for  its  statutory  code.  The  official 
Code  of  Georgia  authorizes  the  state  Code  Revision  Commission  to  “register  the 
copyright  claim  in  all  materials  in  the  Code  and  any  supplements  thereto.”'’  Under  the 
state  law,  the  Code  Revision  Commission  is  responsible  for  preparation  of  additional 
compilation  features,  such  as  cross-references,  editor’s  notes,  and  historical  notes.  It  is 
authorized  to  license  government  and  private  entities  to  reprint  and  distribute  excerpts  of 
the  Code.'’  Because  the  state  claims  copyright  in  its  statutory  code,  the  commission  has 
the  power  to  license  publication  of  the  official  code,  including  annotations,  in  electronic 
format  to  a publisher  other  than  the  book  publisher  of  the  Official  Code  of  Georgia 
Annotated.^" 


electronic  means,  all  or  any  part  of  the  statutes  of  the  state  of  Colorado,  with  or  without 
the  annotations  thereto,  must  make  prior  written  application  to  the  committee  [on  legal 
services].”  Id. 

Id.  §2-5-118  (5)(b). 

Id.  §2-5-118  (l)(c). 

'’  Ga.  Code  Ann.  §28-9-3  (15)  (1997). 

'*  Id.  §28-9-3  (9). 

'’M  §28-9-3(14). 

Ga.  Atty.  Gen  Op.  U94-16  (Nov.  16,  1994)  (available  at  1994  WL  693315). 
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Despite  the  broad  statutory  language,  state  courts  have  narrowed  the  copyright 
protection  of  Georgia’s  official  code.  In  the  1982  case  Georgia  v.  Harrison,  a federal 
district  court  in  Georgia  refused  to  enjoin  publication  of  an  unauthorized  statutory 
compilation,  holding  that  basic  texts  of  state  laws  are  in  the  pubhc  domain.^^  In  addition, 
the  court  ruled  that  the  state  could  not  claim  copyright  in  statutory  titles,  chapters,  and 
article  headings  because  they  are  brief  and  descriptive  elements  that  do  not  meet 
requirements  of  originality  under  the  copyright  law.^^  In  1979,  the  Supreme  Court  of 
Georgia  also  held  that  the  exclusive  state  contract  for  publication  of  official  annotated 
code  did  not  prevent  another  pubhsher  from  printing  a competitive  product.  The  court 
ruled  that  a competing  publisher  was  free  to  publish  the  state  statutory  code  with  his  own 
original  annotations.^^ 

Another  state  that  claims  a sweeping  copyright  protection  of  its  official  code  is 
Mississippi.  Under  the  Mississippi  Code  of  1972,  the  state  retains  exclusive  property 
rights  in  “all  parts  of  any  act”  passed  by  the  state  legislature  and  of  any  official  code 
including,  “without  limitation,”  section  numbers,  articles,  chapters,  and  titles.^^  The  state 


2'  548  F.  Supp.no  (N.D.  Ga.  1982). 

Id.  at  1 14.  “[Sjtates,  like  individuals,  may  not  copyright  what  is  in  the  pubhc  domain.” 

M at  1 15.  “Brief,  descriptive  language  used  merely  to  designate  or  describe  something 
may  not  be  copyrighted.”  Id. 

Harrison  v.  Code  Revision  Commission,  260  S.E.2d  30  (1979). 

Id.  at  34. 

Miss.  Code  Ann.  §1-1-9  (2000). 
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law  provides  that  commercial  publishers  of  the  code  shall  take  copyrights  in  the  statutory 
compilation  and  promptly  assign  copyright  to  the  state  of  Mississippi.^’ 

The  state  law  prohibits  not  only  unauthorized  copying,  but  also  a mere  use  of  state 
statutory  materials  without  prior  permission  from  the  joint  legislative  committee  on 
compilation,  revision  and  publication  of  legislation.  According  to  the  state  attorney 
general,  the  code  also  is  exempt  from  the  state  public  records  law.’^  The  penalty  for 
unauthorized  use  of  any  part  of  the  state  code  is  a minimum  $1,000  a day  per 

• 30 

each  violation. 

By  trying  to  exercise  exclusive  control  over  the  use  of  its  statutory  materials,  the 
Mississippi  legislature  claims  rights  that  exceed  the  scope  of  protection  granted  to 
copyright  owners  under  federal  copyright  law.^*  Under  the  broad  statutory  language  of 
the  Mississippi  code,  even  practicing  attorneys  would  have  to  secure  permission  prior  to 


” Id.  §1-1 -9(1).  State  contract  for  publication  of  supplement  and  replacement  volumes  of 
the  Mississippi  Code  provides  that  the  publisher  shall  register  the  copyright  claim  in  all 
materials  in  supplements,  indexes,  replacement  volumes,  and  tapes  of  the  Code  on  behalf 
and  in  the  name  of  the  state.  Supplements  shall  include  new  statutory  material,  judicial 
decisions  construing  the  statutes,  indexes,  and  references  to  secondary  materials. 

^^Id.  §1-1-9  (3)(a)  (2000). 

Miss.  Atty.  Gen.  Op.,  1995  Miss.  AG  LEXIS  674,  (Aug.  14,  1995).  The  Mississippi 
Code  is  exempt  from  the  PubUc  Records  Act,  because  the  law  sets  up  a comprehensive 
scheme  for  publication  and  distribution  of  the  code  to  the  public.  In  addition,  the  law 
provides  for  public  access  to  the  code  by  requiring  distribution  of  the  code  to  country 
libraries  and  the  state  law  library.  The  public  also  has  access  to  all  papers  and  records  of 
the  chancery  clerk  “during  reasonable  hours  on  business  days.” 

Miss.  Code  Aim.  §1-1-9  (3)(a)  (2000). 

See  17  U.S.C.  §106  (Supp.  2000).  Copyright  Act  of  1976  §106  grants  authors  exclusive 
rights  to  reproduce,  to  distribute,  to  prepare  derivative  works,  to  perform,  and  to  display 
the  work  to  the  public.  Federal  copyright  law  does  not  grant  copyright  owners  the 
exclusive  right  to  control  the  use  of  a copyrighted  work.  Id. 
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citing  statutory  provisions  in  court  papers  or  arguments  before  the  judge.  In  1 998,  to 
avoid  this  confixsion,  the  joint  legislative  committee  adopted  a statement  declaring  that 
any  person  is  allowed  to  cite  or  refer  to  the  Code  section  numbers,  articles,  chapters  or 
titles  without  prior  permission  of  the  joint  committee. 

Virginia  is  the  only  state  that  explicitly  claims  copyright  in  the  text  of  its  statutes. 
Under  state  law,  the  Commonwealth  of  Virginia  retains  exclusive  property  interest  in  "all 
parts  of  any  code  published  or  authorized  to  be  published  by  the  State  Code  Commission, 
including  statute  text,  regulation  text,  catch  lines,  historical  citations,  numbers  of 
sections,  articles,  chapters  and  titles,  frontal  analyses  and  revisor’s  notes.” 

The  state  law  provides  that  the  text  of  the  Virginia  Code  and  the  state 
administrative  code  shall  be  avaUable  on  the  Internet.”  At  the  same  time,  the  law 
provides  that,  notwithstanding  online  publication,  a commercial  publisher  shall  retain 
copyright  in  annotations,  cross-reference  notes,  editor’s  notes  and  other  materials  that  the 
publisher  independently  prepared  and  added  to  the  code.^"* 

Two  states,  Nevada  and  Pennsylvania,  claim  copyright  in  all  publications  issued  by 
the  state,  which  may  include  both  oflBcial  statutory  compilations  and  court  reports. 
Nevada  law  authorizes  the  superintendent  of  state  printing  to  secure  copyright  ‘imder  the 
laws  of  the  United  States  in  all  publications  issued  by  the  State  of  Nevada.”^^  In  1971, 
the  state  attorney  general  explained  in  advisory  opinion  that  only  state  publications 

” Va.  Code  Ann.  §9-77.8  (A)  (1998)  (emphasis  added). 

” Va.  Code  Ann.  §30-34.10:2  (1997). 

” Nev.  Rev.  Stat.  Ann.  §344.070  (1)  (1999)  (emphasis  added). 
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copyrighted  in  compliance  with  the  federal  copyright  law  have  a legally  binding 
copyright. This  means  that  state  materials  published  prior  to  1978  without  copyright 
notice  are  in  the  public  domain  and  can  be  copied  without  restrictions. 

In  addition,  Nevada  authorizes  the  state  legislative  counsel  to  secure  copyright  in 
all  publications  issued  by  the  legislative  counsel  bureau.^^  These  publications  include 
opinions  of  the  legislative  counsel  upon  questions  of  law  including  existing  law  and 

38 

pending  legislation  which  has  become  a matter  of  public  record. 

Similarly,  Pennsylvania  claims  copyright  in  “all  publications  of  the 
Commonwealth  [of  Pennsylvania],  or  of  any  department,  board,  or  commission  or  officer 
thereof,  including  the  State  Reports.”^^  In  addition,  the  state  law  authorizes  the 
superintendent  of  public  printing  and  binding  to  pmchase  fi’om  a copyright  owner  all 
copyrights  in  the  SmuU’s  Legislative  Hand  Book  and  Manual  of  the  State  of 
Pennsylvania  and  to  legally  assign  the  copyright  to  the  state.'^® 

Several  states— including  Idaho,  Minnesota,  Nebraska,  and  South  Dakota-claim 
copyright  in  one  specifically  mentioned  compilation  of  their  statutes.  For  instance,  Idaho 
law  provides  that  “the  Idaho  Code  is  the  property  of  the  state  of  Idaho,  and  the  state  of 
Idaho  and  the  taxpayers  shall  be  deemed  to  have  a copyright  on  the  Idaho  Code.”^‘  This 

Nev.  Atty.  Gen.  Op.  3 (Jan.  11,  1971). 

Nev.  Rev.  Stat.  Ann.  § 218.698  (1996). 

Id  §218.695. 

71  Pa.  Consol.  Stat.  §636  (i)  (Supp.  2000). 

46  Pa.  Consol.  Stat.  §92  (1969). 

Idaho  Code  §9-350(1)  (1998). 
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provision  reflects  the  “metaphorical”  theory  of  authorship  invoked  in  the  Building  Code 
case,  under  which  the  state  citizens  are  authors  of  the  laws  that  govern  them.  Another 
statutory  provision  specifies  that  a publishing  company  shall  take  copyright  in  “all 
compilations”  of  the  Code  and  assign  the  same  to  the  state  of  Idaho.‘‘^ 

Under  Idaho  law,  if  a person  reproduces  the  Code  for  “the  purpose  of  direct  or 
indirect  commercial  advantage,”  he  or  she  owes  a royalty  pajmient  to  the  Idaho  Code 
commission  in  addition  to  any  copying  fees.'*^  The  law  provides  that  mfi'ingers  shall  be 
liable  for  actual  damages  and  profits  or  for  statutory  damages  not  to  exceed  $10,000."*" 
Minnesota  law  instructs  the  revisor  of  statutes  to  send  copies  of  the  Minnesota 
Statutes  and  supplements  to  the  Library  or  Congress  “for  copyright  and  depositary 
purposes.”"^  Similarly,  Nebraska  law  instructs  the  revisor  of  statutes  to  copyright  the 
statutory  supplements  and  reissued  volumes  of  Nebraska  statutes  “under  the  copyright 
laws  of  the  United  States  for  the  benefit  of  the  people  of  Nebraska.”"^  The  state  law  also 
empowers  the  constitutional  convention  to  secure  a copyright  for  publication  of  its 
proceedings."’ 


Idaho  Code  §73-210  (1999). 

Idaho  Code  §9-350  (1)  (1999). 

""  Id  §9-350(4). 

Minn.  Stat.  Ann.  §3C.12  (2)(m)  (Supp.  2000). 
"^Neb.  Rev.  Stat.  §49-707  (1998). 

"’  Id.  §49-225. 
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Under  South  Dakota  law,  neither  state  agencies, nor  individuals,"^  may  print  or 
distribute  copyrighted  material  from  the  South  Dakota  Codified  Laws  without  express 
permission  of  the  state  code  commission.  Violation  of  state  copyright  is  classified  as  a 
misdemeanor.^®  However,  the  state  law  does  not  specify  which  material  from  the 
statutory  compilation  shall  be  considered  copyrightable. 

Four  states-Califomia,  Kentucky,  Michigan,  and  Oregon-enacted  similar 
provisions  that  secure  the  copyright  interest  of  the  state  in  statutory  and  legislative 
materials  posted  on  the  Internet.  For  instance,  California  law  provides  that  the  legislative 
counsel  shall  make  available  to  the  public  in  electronic  form  the  legislative  calendar,  text 
of  the  bills,  history,  status,  veto  messages,  and  analyses  of  the  bills,  vote  information,  the 
California  Codes,  the  state  constitution,  and  all  statutes  enacted  since  1993.*' 

Under  Kentucky  law,  the  legislative  research  commission  shall  post  online  the  state 
constitution,  the  Kentucky  Revised  Statutes,  the  Kentucky  Acts,  and  the  state 
administrative  regulations.*^  However,  under  another  statutory  provision,  state  agencies 
are  authorized  to  charge  fees  for  online  access  to  their  electronic  records.**  This  provision 
applies  to  materials  posted  on  the  official  state  website. 

S.D.  Codified  Laws  §1-26-6.1  (Supp.  2000). 

§2-16-8.1. 

*®M 

**  Cal.  Gov.  Code  §10248  (a)  (Supp.  2000). 

*''  Ky.  Rev.  Stat.  Ann.  §7.500  (1)  (1996). 

**  Ky.  Rev.  Stat.  Ann.  §61.874  (6)  (2000)  “Online  access  to  public  records  in  electronic 
form . . . may  be  provided  and  made  available  at  the  discretion  of  the  public  agency.  If  a 
party  wishes  to  access  public  records  by  electronic  means  and  the  public  agency  agrees  to 
provide  online  access,  a public  agency  may  require  that  the  party  enter  into  a contract. 
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Michigan  law  provides  that  the  legislative  council  shall  provide  the  public  with  free 
Internet  access  to  the  Michigan  Compiled  Laws/'*  the  text  of  the  Michigan  Register/^  the 
text  of  the  House  and  Senate  journals/^  the  text  of  bills^’  and  fiscal  bill  analysis/* 

Similarly,  Oregon  law  requires  the  legislative  administration  committee  to  make 
available  on  the  Internet  the  legislative  calendar,  the  text,  history  and  status  of  each  bill, 
vote  information,  the  state  constitution,  and  all  state  laws  enacted  on  or  after  September 
9,  1995/^  In  addition,  Oregon  law  gives  the  committee  discretion  to  decide  whether  to 
release  the  text  of  the  Oregon  Revised  Statutes  in  electronic  form/** 

All  of  the  above  state  laws  contain  an  identical  provision  according  to  which  online 
posting  of  the  legislative  materials  does  not  “alter  or  relinquish  any  copyright  or  other 
proprietary  interest”  of  the  state  in  them/'  This  provision  does  not  explicitly  say  whether 
the  states  claim  copyright  in  oflScial  compilations  of  their  statutes.  However,  the 

license,  or  other  agreement  with  the  agency,  and  may  charge  fees  for  these  agreements.” 
The  oflScial  government  website  of  Kentucky  explicitly  refers  to  this  section.  See 
http://~www.lrc.state.kv.us/home.htm  (last  visited  Feb.  16,  2001). 

^'*  Mich.  Stat.  Ann.  §4.1204(5)  (2000). 

^^Id.  §4.1203(5). 

Id.  §4. 1204(a)(1). 

§4. 1204(b)(1). 

’'/rf.§4.1204(d)(l),  (g)(1). 

Or.  Rev.  Stat.  §173.763  (1998). 

“ Id.  §173.763(2)(c).  Oregon  law  also  authorizes  the  legislative  administration 
committee  to  secure  a copyright  in  “copyrightable  materials  developed,  published  or 
produced  by  committee  staff.”  Id.  §173.770. 

Cal.  Gov.  Code  § 10248(g)  (2000  Supp.);  Ky.  Rev.  Stat.  Ann.  § 7.500  (7)(1996);  Mich. 
Stat.  Ann.  §§4-1203(5),  4.1204  (2000);  Or.  Rev.  Stat.  §173.763  (6)  (1998). 
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provision  indicates  that  the  states  do  not  intend  to  forgo  their  eopyright  interests  in  the 
statutory  and  legislative  materials  by  making  them  available  free  of  charge  on 
the  Internet. 

A court  in  at  least  one  state,  Wisconsin,  has  ruled  in  an  unpublished  opinion  that 
the  state  may  claim  copyright  in  features  added  by  the  revisor  of  statutes  to  the  oflBcial 
collection  of  Wisconsin  laws.^^  In  State  of  Wisconsin  v.  LOIS,  Inc.,  the  state  court  of 
appeals  held  that  material  produced  by  the  revisor  of  statutes,  to  accompany  the  text  of 
the  statutes  and  administrative  code,  was  not  in  the  public  domain  under  either  federal  or 
state  laws.^^  In  this  case,  the  state  of  Wisconsin  and  LOIS,  Inc.  signed  a contract  that 
obliged  LOIS,  Inc.  to  pay  $72,000  for  the  right  to  reproduce  revisor’s  compilation 
materials  on  a CD-ROM.^'*  However,  the  commercial  publisher  failed  to  make  the  seeond 
payment,  claiming  that  the  compilation  material  fell  into  the  public  domain.*^^  The  court 
disagreed  with  the  publisher  saying  that  the  hterary  matter  at  issue,  including  the  preface 
to  the  statutory  eode,  met  “the  extremely  low”  requirement  of  originality  under  federal 
copyright  law.^^ 

The  court  also  ruled  that  the  absence  of  explicit  statutory  language  providing  for 
the  copyright  of  the  revisor’s  compilation  materials  did  not  necessarily  imply  the  lack  of 


State  of  Wisconsin  v.  LOIS,  Inc.,  603  N.W.2d  748,  230  Wis.  2d  185  (Wis.  App.  4th 
Dist.  1999),  available  at  1999  Wise.  App.  LEXIS  946. 

See  id. 

^ Id.  at  1999  Wise.  App.  LEXIS  946  *2. 

Id.  at  *3. 

Id.  at  *10. 
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copyright  protection.^’  To  the  contrary,  since  the  statute  provided  for  the  sale  of  the 

68 

statutory  compilation,  the  state  intended  to  profit  from  the  sale,  the  court  held. 

According  to  the  court,  this  goal  would  be  negated  if  the  statutes  were  in  the  public 
domain  and  anyone  could  reproduce  them.*^  Therefore,  the  Wisconsin  court  hinted  that 
the  state’s  copyright  interest  in  its  statutes  might  be  implied  by  the  statutory  provision  for 
the  sale  of  statutory  compilations. 

One  state,  Illinois,  denies  copyright  protection  to  the  texts  of  state  statutes  and 
accompanying  compilation  materials.  Illinois  law  explicitly  provides  that  “the  Illinois 
Compiled  Statutes,  including  the  statutes  themselves  and  the  organizational  and 
numbering  scheme  . . . shall  be  entirely  in  the  public  domain  for  purposes  of  federal 
copyright  law.”’*’  Similarly,  Illinois  holds  in  the  public  domain  the  official  compilation  of 
the  state  administrative  rules  including  its  codification  system,  indexes,  tables,  and  other 
information  location  aids.” 

At  the  same  time,  Illinois  may  hold  copyrights  in  other  state  legislative  materials. 
Illinois  is  one  of  the  states  that  require  online  publication  of  specified  government 
materials,  such  as  the  schedule  of  legislative  floor  sessions,  text  of  bills,  rules  of  the 
house  and  the  senate,  text  of  public  acts,  the  Illinois  Compiled  Statutes,  the  state 


at  *14-15. 
at  *15-16. 

25  111.  Comp.  Stat.  Ann.  §135/5.04  (1993). 

” 5 111.  Comp.  Stat.  Ann.  §100/5-80(h)  (1993). 
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constitution,  and  the  state  administrative  rules.’^  Like  other  similar  state  statutes,  Illinois 
law  provides  that  online  posting  of  the  legislative  material  shall  not  “alter  or  relinquish 
any  copyright  or  other  proprietary  interest  or  entitlement  of  the  state  relating  to  any  of  the 

73 

information”  made  available  under  the  law. 

Like  Illinois,  Texas  does  not  favor  copyright  in  state  statutory  materials.  In  the  late 
1 980s,  the  state  launched  an  unsuccessful  attack  on  the  copyright  claimed  by  West 
Publishing  Co.  in  the  compilation  features  of  the  state  revised  statutes.  West  and  its 
predecessor,  Vernon  Law  Book  Company,  have  collected,  arranged,  and  published  Texas 
statutory  law  since  1914,  claiming  copyright  in  the  article  numbers,  headings,  and 
arrangement  of  the  Vernon’s  Annotated  Revised  Civil  Statutes.’"*  From  1941  to  1985, 
West  also  published  the  state  session  laws.’^  However,  in  1985,  Texas  awarded  the  bid 
contract  for  the  printing  of  the  session  laws  to  the  Bancroft- Whitney  Company.’^  The 
latter  challenged  West’s  copyright  in  the  article  numbers  and  headings  of  the  state 
statutory  compilation. 

In  1987,  the  state  attorney  general  Jim  Mattox  supported  the  challenge  to  West’s 
copyrights  by  stating  in  his  advisory  opinion  that  West  could  not  claim  copyright  in  the 
article  numbers  of  the  compiled  laws  of  Texas.”  Mattox  referred  to  the  “established 

” 25  lU.  Comp.  Stat.  Ann.  §145/5.09  (1993). 

§145/5.09(11). 

^‘^See  State  of  Texas  v.  West  Publishing  Co.,  882  F.  2d  171,  173  (5*  Cir.  1989). 

”Mat  174. 

Id. 

” Tex.  Atty.  Gen.  Op.,  163  Tex  Reg.  1,  (May  15,  1987)  (available  at  LEXSEE  1987  Tex 
A6  LEXIS  163). 
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principle  of  federal  common  law,”  according  to  which  primary  law  materials  lie  in  the 
public  domain.’*  He  also  wrote  that  West’s  copyright  in  article  numbers  was  against  the 
public  interest  because  citizens  needed  “sensible  access  to  Texas  law.” 

The  same  year,  Mattox  and  Bancroft- Whitney  lobbied  the  state  legislature  for 
official  “adoption”  of  the  Vernon’s  arrangement.*®  The  Senate  bill  644  would  have 
allowed  other  companies  to  use  the  numbers  and  headings  West  has  compiled  for  the 
state.  After  the  Texas  legislature  failed  to  pass  the  bill,  Mattox  filed  suit  in  a federal  court 
seeking  invalidation  of  West’s  copyright  in  the  statutory  compilation  features. 

Mattox  argued  that  the  state  has  an  obligation  under  the  due  process  clause  to 
provide  its  residents  with  access  to  its  laws  and  that  West’s  copyright  impinges  on  this 
obligation.*’  However,  both  federal  district  and  appellate  courts  refused  to  consider  the 
case  for  the  lack  of  “actual  controversy.”  In  State  of  Texas  v.  West  Publishing  Co.,  the 
U.S.  Coiut  of  Appeals  for  the  Fifth  Circuit  explained  that  it  lacked  subject-matter 
jurisdiction  over  the  case  because  the  parties  were  not  in  adversarial  conflict  with  each 
other.*’  In  fact.  West  has  never  indicated  its  intention  to  sue  the  state  of  Texas  for 


’*  Id.  at  3. 

Id.  at  4. 

*®  See  State  of  Texas  v.  West  Publishing  Co,  882  F.  2d  171,  174  (S***  Cir.  1989). 

*’  State  of  Texas  v.  West  Publishing  Co.,  681  F.  Supp.  1228  (W.D.  Tex.  1988),  afifd,  882 
F.  2d  171  (5*  Cir.  1989),  cert,  denied,  493  U.S.  1058  (1990). 

*’  882  F.  2d  171,  177  (S®’  Cir.  1989). 

*’  State  of  Texas  v.  West  Publishing  Co.,  882  F.  2d  171  (5*  Cir.  1989),  cert  denied,  493 
U.S.  1058(1990). 
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infringement  of  West’s  copyrights.  Consequently,  the  state’s  attempts  to  invalidate 
West’s  copyright  in  the  statutory  compilation  featured  proved  to  be  unsuccessful. 

State  Court  Reports 

Statutes  in  at  least  14  states  provide  copyright  protection  for  state  court  reports. 
Most  of  the  states  claim  copyright  in  volumes  or  compilations  of  the  court  reports;  none 
of  the  states  claim  copyright  in  the  opinions  of  judges.  At  least  one  state,  Kentucky, 
specifically  provides  in  its  statutes  that  “there  shall  be  no  copyright  of  the  Supreme  Court 
opimons. 

Seven  states-Kansas,  Michigan,  Minnesota,  Nebraska,  Ohio,  Rhode  Island,  and 
West  Virginia-claim  copyright  in  the  bound  volumes  of  court  reports.  For  instance, 
Kansas’s  law  requires  the  state  supreme  court  reporter  to  secure  copyright  in  each  volume 
of  court  reports  “for  the  use  and  benefit  of  the  state  of  Kansas.”*^  In  1981,  the  state 
attorney  general  explained  in  the  written  opinion  that  copyright  protection  of  court 
reports  is  limited  to  “the  parts  which  represent  the  reporter’s  or  publisher’s  own  work  and 
labor  in  production  and  does  not  cover  the  opinions  or  other  material  prepared  by  the 
judges  in  the  discharge  of  their  judicial  duties.” 

The  attorney  general  wrote  that  reports  can  be  copyrighted  only  as  compilations 
and  derivative  works  under  §103  (b)  of  the  federal  Copyright  Act.  The  copyrightable 
material  would  include  indexes,  tables,  and  the  actual  compilation  of  cases.  The  opinion 


Ky.  Rev.  Stat.  §21A.070(4)  (1992)  (This  statement  does  not  exclude  a copyright  in 
compilations  of  judicial  opinions.). 

Kan.  Stat.  Ann.  §20-206  (1995). 

Kan.  Atty.  Gen.  Op.  81-48  (Feb  17,  1981)  (available  at  1981  Kan.  AG  LEXIS  245). 
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also  stated  that  reports  published  without  copyright  notice  prior  to  1978  had  forfeited 
their  copyright  and  fell  into  the  public  domain. 

Michigan  law  provides  that  a publisher  of  the  state  supreme  court  reports  “shall 
take  out  no  copyright  except  to  the  secretary  of  state  for  the  use  and  disposal  of  the  state, 
upon  any  volume  published'  under  the  contract.*’  In  1955,  the  state  attorney  general 
explained  that,  under  this  taw,  decisions  of  the  supreme  court  are  free  to  publication  by 
all,  but  the  text  of  the  syllabi,  head-notes,  footnotes,  indexes  and  references  prepared  by 
the  court  reporter  and  the  publisher  are  protected  by  copyright. 

Under  Minnesota  law,  printed  volumes  of  the  supreme  court  reports  “shall  be 
copyrighted  by  the  secretary  of  state  in  trust  for  the  people.”**  The  volumes  shall  include 
indexes,  tables  of  cases,  and  “other  matter  necessary  to  complete  the  volume.” 

In  Nebraska,  the  state  constitution  provides  that  “the  copyright  of  the  state  reports 
shall  forever  remain  the  property  of  the  state.”’”  In  addition,  the  state  statute,  dating  back 
to  1879,  requires  the  supreme  court  reporter  to  copyright  for  the  benefit  of  the  state 
volumes  of  the  Nebraska  Supreme  Court  reports  and  the  Court  of  Appeals  reports.”  In 
the  1906  case  State  of  Nebraska  v.  State  Journal  Co.f^  the  Supreme  Court  of  Nebraska 
held  that  a publisher  did  not  breach  the  contract  with  the  state  by  printing  extra  copies  of 

*’  Mich.  Stat.  Ann.  §4.376  Sec.  6 (LEXIS  L.  Publ’g.  2000). 

**Minn.  Stat.  Ann.  §480.11,  Subd.  3 (Supp.  2000). 

*’/t/. 

Neb.  Const.,  art.  5 §8. 

” Neb.  Rev.  Stat.  §24-212  (1995). 

” 77  Neb.  752  (Neb.  1906). 
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the  court  reports  for  its  own  profit,  because  reports  were  in  the  public  domain  and  free  to 
copying  by  all.  The  court  held  that  the  supreme  court  opinions  entered  the  public  domain 
before  their  publication  by  the  state  contractor  because  the  state  newspapers  regularly 
published  the  syllabi  and  excerpts  of  the  opinions  as  soon  as  the  decisions  were  rendered. 
The  court  also  stressed  that  the  state’s  primary  purpose  in  publishing  court  opinions  was 
to  make  them  “easily  accessible  to  all  the  citizens,”  not  to  receive  profit  upon  sale  to 
benefit  the  state  library. 

Under  Ohio  law,  the  supreme  court  reporter  shall  secure  a copyright  for  the  use  of 
the  state  in  bound  volumes  of  the  reports  of  the  supreme  court,  the  court  of  appeals,  and 
of  inferior  courts.’^  The  reports  shall  contain  an  index,  a table  of  cases,  a list  of  citations, 
and  other  proper  tabulation. 

The  Rhode  Island  law  requires  the  supreme  court  reporter  to  assign  to  the  secretary 
of  state,  for  the  use  of  the  state,  the  copyright  of  each  volume  of  the  supreme  court 
reports.’^  Similarly,  under  West  Virginia  law,  the  official  reporter  of  the  supreme  court  of 
appeals  shall  secure  copyright  of  the  bound  volumes  and  advance  sheets  of  the  West 
Virginia  Reports.’^  The  volumes  shaU  contain  an  index  and  a table  of  cases.’’ 


Ohio  Rev.  Code.  Ann.  §2503.23  (1991). 

^Ud. 

“[H]e  or  she  [the  reporter]  . . . shall  assign  to  the  secretary  of  state,  for  the  use  of  the 
state,  the  copyright  of  the  volume,  if  it  shall  have  been  copyrighted.”  R.I.  Gen.  Laws  §8- 
1-8  (1997). 

W.  Va.  Code  §5A-3-23  (2000). 
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Two  states,  Illinois  and  New  York,  provide  in  their  statutes  a non-exhaustive  list  of 
the  compilation  features  protected  by  state  copyright.  For  instance,  the  Illinois  law 
provides  that,  the  state  supreme  court  shall  secure  copyright  “of  the  statements  of  facts,  of 
the  syllabi,  of  the  index  and  of  all  other  notes  and  references  prepared  by  the  reporter  of 
decisions.”^*  The  New  York  law  provides  that  the  secretary  of  state  must  secure 
copyright  in  the  statements  of  fact,  head-notes  and  “all  other  notes  and  references 
prepared  by  the  law  reporting  bureau”  in  court  reports.^^  In  1964,  the  attorney  general 
explained  that  the  text  of  court  opinions  is  in  the  public  domain  and  free  for  copying  by 
all.'^°  At  the  same  time,  additional  features,  such  as  statements  of  fact,  head-notes  and 
other  matter  prepared  by  the  law  reporting  bureau,  are  copyrighted  and  cannot  be  used  for 
commercial  purposes.'”' 

The  statutory  codes  of  other  states-such  as  Georgia,  Maryland,  New  Hampshire, 
and  Tennessee-provide  a general  copyright  protection  for  court  reports,  without 
specifying  whether  the  state  claims  copyright  in  bound  volumes  as  a whole,  or  only  in 
specific  compilation  features  added  by  a court  reporter.  For  instance,  under  Georgia  law, 
“[t]he  [court]  reports  shall  be  copyrighted  and  the  copyright  shall  belong  to  the  state.”'”^ 
Maryland  law  requires  the  state  court  reporter  to  “secure  copyright  for  the  state  of 


705  lU.  Comp.  Stat.  §65/5  (1999). 
N.Y.  Jud’ry  Laws  §438  (1999). 

N.Y.  Atty.  Gen.  Op.  (July  21,  1964). 
'”'  Id. 

Ga.  Code  Ann.  §50-18-34  (1999). 
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Maryland”  in  reports  of  cases  decided  by  the  state  court  of  appeals  and  in  the  court  of 

103 

special  appeals. 

New  Hampshire  authorizes  the  state  court  reporter  to  dispose  of  the  copyright  of 
court  reports  “as  he  shall  deem  expedient.”'®^  Tennessee  law  provides  that  after  five  years 
from  the  publication  of  reports,  their  copyright  shall  revert  to  the  state. No  court 
interpretations  of  the  mentioned  statutes  were  available  at  the  time  of  research. 

State  Administrative  Rules 

At  least  five  states-Florida,  Kentucky,  Minnesota,  Oklahoma,  and  Oregon-claim 
copyright  interest  in  the  compilations  of  their  administrative  rules.  For  instance,  Florida 
requires  the  state  department  to  retain  the  copyright  in  the  Florida  Administrative 
Code.*°^  The  Code  is  an  official  compilation  of  the  state  administrative  rules  and 
comprises  all  rules  adopted  by  each  agency,  history  notes,  and  complete  indexes  to 
the  rules. 

Kentucky  law  provides  for  exclusive  publication  of  the  state  admimstrative 
regulations  by  the  state  legislative  research  commission.'*’’  Minnesota  requires  the  state 
revisor  of  statutes  to  copyright  compilations  and  supplements  of  all  permanent  agency 


Md.  Cts.  & Jud’l  Procs.  Code  Ann.  §13-203  (1999). 
N.H.  Rev.  Stat.  Ann.  §505:9  (1997). 

Term.  Code  Ann.  §8-6-204  (1993). 

Fla.  Stat.  §120.55  (l)(a)  (2000). 

Ky.  Rev.  Stat.  Ann.  §13A.060  (1)  (1996). 
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rules  in  the  name  of  the  state.'®*  The  compilations  of  agency  rules  shall  include  the  rules 
and  appropriate  tables,  annotations,  references,  explanatory  notes,  and  indexes. 

Oklahoma  law  is  very  specific  about  the  elements  of  the  state  admimstrative  code 
that  are  protected  by  copyright.  Under  state  law,  the  state  owns  a property  interest  in  the 
codification  system  of  the  administrative  code,  derivations,  cross  references,  notes  of 
decisions,  source  notes,  authority  notes,  numerical  lists,  and  codification  guides.'®^  To  the 
contrary,  there  is  no  copyright  in  the  actual  text  of  administrative  rules,  indexes,  tables, 
and  other  aids  relevant  to  the  publication  of  the  code  and  register."®  The  law  also  allows 
incidental  reproduction  of  copyrighted  material  together  with  the  text  of  the  rule  for 
private  use  of  an  individual,  but  not  for  resale." ' 

Oregon  also  claims  copyright  in  its  administrative  rules  by  authorizing  the  secretary 
of  state  to  copyright  the  compilation  of  agency  rules,  called  the  Oregon  Administrative 
Rules.  In  addition,  under  state  law,  the  secretary  of  state  shall  make  administrative 
rules  available  to  the  public  on  the  Internet."^  The  statute  says,  this  electronic  posting 
shall  not  relinquish  any  copyright  interest  the  state  may  have  in  its  administrative  rules."'* 


'®*  Minn.  Stat.  Ann.  §14.47  (5)  (1999). 
'®^  Okla.  Stat.  tit.  75,  §256(F)(1)  (2000). 
"®M 
'"M 

"^  Or.  Rev.  Stat.  §183.360  (1)  (1998). 

§183.365  (1). 

"'•/J.  §183.  365  (7). 
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Therefore,  the  research  of  state  statutes  has  revealed  that  many  states  claim 
copyright  interest  in  their  primary  law  materials,  such  as  statutory  compilations,  court 
reports,  and  administrative  regulations.  The  scope  of  copyright  protection  differs  from 
state  to  state.  It  ranges  from  broad  copyright  claims  in  all  and  any  parts  of  statutory  codes 
to  protection  of  specific  compilations  features,  such  as  indexes,  tables  of  cases, 
and  references. 

State  governments  have  several  incentives  to  claim  copyright  in  primary  law 
materials.  First,  copyright  allows  States  to  ensure  accurate  reproduction  of  their  laws.  In 
other  words,  copyright  protection  could  help  in  preventing  unauthorized  alterations  of 
state  statutes.  Georgia’s  government  made  this  argument  in  trying  to  prevent  Hamson 
Publishing  Company  from  printing  an  unauthorized  compilation  of  Georgia  state 
statutes.’*^  However,  a federal  district  court  in  Georgia  did  not  find  this  argument 
compelling,  holding  that  it’s  up  to  the  people  to  decide  whether  they  want  to  take  a risk  of 
using  unofiScial  compilation  of  state  laws."^  The  court  stressed  that  any  person  citing  the 
U.S.  Code  Annotated  and  the  U.S.  Code  Service  takes  the  same  risk  because  both  of 
these  codifications  are  unofiScial  and  published  by  private  commercial  publishers.”’ 
Second,  copyright  provides  economic  incentive  for  commercial  publishers  to 
engage  in  publication  of  state  legal  materials.  Publishers  need  some  type  of 
reimbursement  for  their  considerable  efforts  and  financial  investments  in  collecting, 
editing,  arranging,  and  publishing  state  legal  materials.  If  any  person  can  appropriate  free 

Georgia  v.  Harrison  Publ’g.  Co.,  548  F.  Supp.  1 10,  1 14  (N.D.  Ga.  1982). 
at  115. 
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of  charge  the  results  of  their  labor,  commercial  publishers,  arguably,  will  have  no 
incentive  to  engage  in  the  business  of  publishing  state  legal  materials.  As  a result,  the 
public  would  be  denied  access  to  state  statutes  and  judicial  opinions  altogether. 

Third,  by  licensing  reproduction  and  distribution  of  their  ofiBcial  law  compilations, 
states  can  generate  revenue  in  the  form  of  royalty  payments,  copying  fees,  and  hefty  fines 
imposed  on  those  who  violate  state  eopyright  interests.  For  instance,  in  1906,  Nebraska 
tried  to  persuade  its  Supreme  Court  that  copyrighting  court  reports  was  necessary  to  raise 
money  for  the  state  library  fimd."*  The  court  denied  this  argument  saying  that  the  state’s 
primary  purpose  in  publishing  court  decisions  is  to  make  them  accessible  to  the  public, 
not  to  generate  revenue."’ 

The  development  of  new  technologies,  such  as  CD-ROM  and  the  Internet,  provided 
new  incentives  for  state  governments  to  elaim  copyright  in  their  legal  materials. 
Compilations  of  state  legal  materials  become  even  more  valuable  when  presented  in 
electronic  form.  Private  companies  and  individuals  are  often  willing  to  pay  for  the  right 
to  use  electronic  products  because  they  make  it  easier  to  find  and  aecess  various  legal 
data.  For  instance,  the  state  of  Kentueky  makes  it  unlawful  to  use  information  available 
on  its  website  for  commercial  purposes  without  agreement  with  the  Legislative  Research 
Commission.'^®  California,  Michigan,  and  Oregon  have  adopted  laws  safeguarding  the 
state’s  property  interest  in  their  primary  law  materials  published  on  the  Internet.'^'  Other 

"*  Nebraska  v.  State  Journal  Co.,  1 10  N.W.  763,  764  (Neb.  1906). 

"’/tJ. 

See  <http://www.lrc.state.kv.us/home.htm>  (last  visited  Feb.  16,  2001). 

""  See  Cal.  Gov.  Code  §10248  (Supp.  2000);  Mich.  Stat.  Ann.  §2.138  (203-204)  (2000); 
Or.  Rev.  Stat.  §173.763  (Supp.  1998). 
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states  put  a copyright  sign  at  the  bottom  of  their  web  pages,  which  could  mean  that  they 
claim  copyright  in  the  online  display  of  their  legal  materials. 

Finally,  states  may  seek  to  control  the  use  of  their  primary  law  materials.  For 
instance,  several  states  require  third  parties  to  obtain  permission  of  special  legislative 
commissions  prior  to  reproducing  portions  of  the  statutes.  At  the  same  time,  state  laws 
do  not  provide  for  compulsive  licensing-a  system  under  which  the  state  would  be  obliged 
to  license  reproduction  of  its  statutes  upon  payment  of  reasonable  fees.  In  the  absence  of 
compulsive  copyright  licensing,  the  state  legislative  commissions  have  sole  discretion  to 
approve,  deny,  or  impose  restrictions  on  the  third-party  use  of  state  statutes.  Therefore,  at 
least  in  theory,  there  is  an  opportunity  for  abuse  of  discretion,  when  legislative 
commissions  would  license  the  use  of  state  statutes  to  some  companies  and  deny  requests 
of  others. 

In  addition,  if  protected  by  copyright,  state  primary  law  materials  could  not  be 
freely  reproduced  or  downloaded  from  the  Internet.  Copyright  protection  of  state  codes 
could  prevent  Internet  users  from  posting  parts  of  the  code  on  their  own  Internet  sites, 
and  it  could  even  prohibit  hyper-linking  to  specific  statutory  provisions  within  the  code. 
The  next  chapter  will  address  the  question  of  whether  the  existence  or  absence  of 

See,  e.g.  Alabama  Legislative  Information  Home  Page  at 
<http://www.legislature.state.al.us/ALISHome.html>;  see  also  State  of  Wyoming  home 
page  at  <http://www.state.wy.us/govemment.html>. 

^^^See  Colo.  Rev.  Stat.  §2-5-118  (2)(a)  (2000.)  (requiring  third  parties  to  obtain 
permission  of  the  Committee  on  Legal  Services);  Ga.  Code  Ann.  §28-9-3  (14)  (1997) 
(authorizing  the  state  Code  Revision  Commission  to  grant  rights  to  government  and 
private  entities  to  reprint  and  distribute  excerpts  of  the  state  Code);  Washington  State 
Legislative  Information  at  <http://www.leg.wa.gov/wsladm/ses.htm>.  (stating  that  the 
Washington  State  Statute  Law  Committee  claims  copyright  in  both  the  Revised  Code  of 
Washington  and  the  Washington  Administrative  Code). 
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copyright  in  primary  law  materials,  both  federal  and  state,  has  any  impact  upon  their 
online  availability. 


CHAPTER  1 1 

ONLINE  AVAILABILITY  OF  FEDERAL  AND  STATE  PRIMARY  LAW 

MATERIALS 

The  rapid  development  of  electronic  networks  in  the  1980s  and  1990s  made 
possible  quick  and  inexpensive  distribution  of  information  to  the  public.  As  a result, 
government  entities  on  both  federal  and  state  levels  make  a wealth  of  official  information 
available  online,  free-of-charge.  This  chapter,  first,  looks  into  federal  initiatives  of 
providing  the  public  with  online  access  to  U.S.  primary  law  materials.  Second,  the 
chapter  will  look  into  the  kinds  of  materials  that  state  governments  make  publicly 
available  online. 

Federal  Primary  Law  Online 

Overview  Of  Federal  Laws  and  Regulations  Requiring  Online  Access  To  Primary 
Law  Materials 

Appreciating  the  potential  of  electronic  networks,  the  Clinton  administration  sought 
to  foster  the  development  of  an  “information  superhighway,”  providing  the  public  with 
free  online  access  to  government  information.  Since  the  early  1990s,  both  Congress  and 
the  administration  have  undertaken  a series  of  initiatives  to  provide  the  public  with  online 
access  to  the  primary  sources  of  federal  law-statutes,  congressional  materials,  court 
decisions,  and  administrative  regulations.  One  of  the  first  legislative  initiatives  to  place 
government  materials  on  the  Internet  was  the  Electronic  Information  Access 
Enhancement  Act  of  1993.’  President  Clinton  signed  this  Act  into  law  the  same  year  his 


'44  U.S.C.  §4101  (2002). 
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administration  announced  the  plans  of  developing  “the  information  superhighway”  and 
the  OflSce  of  Management  and  Budget  issued  the  new  regulations  asking  the  agencies  to 
“maximize”  the  amount  of  information  available  to  the  pubic.  The  Act  amended  the 
federal  printing  law  by  requiring  the  Government  Printing  Office  “to  provide  a system  of 
online  access  to  the  Congressional  Record,  the  Federal  Register,  and  . . . other 
appropriate  publications.”^  In  addition,  the  Act  required  the  GPO  to  establish  an  online 
directory  of  federal  information  that  is  available  in  electronic  form.  The  law  allowed  the 
GPO  to  recover  the  cost  of  disseminating  information  by  charging  users  “reasonable 
fees”  for  access  to  its  electronic  service.^  However,  GPO  had  to  provide  federal 
depository  libraries  vvdth  free-of-charge  access  to  its  online  system. 

In  June  1994,  the  GPO  launched  GPO  Access  service  providing  online  access  to  all 
issues  of  the  Congressional  Record  and  the  Federal  Register  published  since  January  1 , 
1994.“*  The  service  also  provided  online  access  to  a cumulative  Congressional  Record 
index  for  1992,  1993,  and  1994,  and  to  the  text  of  all  enrolled  bills  of  the  103rd 
Congress.^  In  the  beginning,  the  GPO  imposed  user  charges  for  access  to  its  online 
databases.  The  annual  subscription  rates  ranged  from  $60  for  online  access  to  the  enrolled 
bills  database  to  $375  for  access  to  the  Congressional  Record  database.^  Despite 


M4  U.S.C.  §4101  (a)(2). 

M4  U.S.C.  §4102  (2002). 

“ Tim  Minahan,  GPO  Puts  Congressional  Record,  Federal  Register  on  the  Internet, 
Government  Computer  News  (June  13, 1994),  Vol.  13,  No.  12,  at  8. 

^Id. 

Ud. 
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relatively  high  fees,  the  GPO  reported  that  it  signed  up  more  than  750  subscribers  in  the 

•  *  *7 

first  two  weeks  of  its  new  service. 

Another  early  initiative  of  federal  government  in  delivering  information  via 
electronic  networks  was  the  revision  of  the  0MB  Circular  A-130  in  July  1993.*  The 
Circular  dealing  with  the  management  of  federal  information  resources  required  all 
executive  agencies  “to  use  electronic  media  and  formats,  including  public  networks  ...  in 
order  to  make  government  information  more  easily  available  and  useful  to  the  public.”^ 
The  Circular  encouraged  agencies  to  provide  the  GPO  with  their  electronic  information 
products  for  inclusion  in  the  federal  depository  program.  However,  it  also  recognized  that 
substantial  costs  involved  in  maintaining  online  information  databases  may  preclude 
agencies  from  providing  depository  libraries  with  the  free-of-charge  access  to  their 
online  databases.'*^ 

In  December  1994,  the  0MB  issued  another  executive  order.  Bulletin  No.  95-01, 
establishing  a Government  Information  Locator  Service  (GILS)."  The  service  was 
envisioned  as  a “virtual  card  catalogue,”  or  a finding  aid  that  would  assist  agencies  and 


’ Peter  Spiegel,  GPO  May  Cut  Cost  for  Its  New  Online  Congressional  Record,  ROLL 
Call  (July  7,  1994). 

* 0MB  Circular  A- 13  0-Re  vised,  58  Fed.  Reg.  36,070  (July  12,  1993). 

® Id.  at  (8). 

‘®  Id.  at  58  Fed.  Reg.  36,083.  “Substantial  cost  could  also  be  an  impediment  in  the  case  of 
some  online  information  services  where  the  costs  associated  with  operating  centralized 
databases  would  make  provision  of  unlimited  direct  access  to  numerous  users 
prohibitively  expensive.” 


" 0MB  BuUetin  95-01  (Dec.  7,  1994). 
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the  public  in  locating  electronic  government  information.'^  The  order  specified  that  the 
service  had  to  be  provided  via  “interconnected  eleetronic  network  facilities,”  i.e.  the 
Internet.'^  It  also  explicitly  stated  that  online  public  access  to  GILS  should  be  fi'ee  of 
charge. Congress  codified  the  creation  of  GILS  in  1995  by  passing  amendments  to  the 
Paperwork  Reduction  Act.'^  The  amended  law  required  executive  agencies  to  establish  an 
electronic  locator  service  identifying  their  “information  holdings.”'^ 

The  next  legislative  initiative  dealing  with  electronic  distribution  of  government 
information  was  the  Electronic  Freedom  of  Information  Act  (EFOIA)  passed  in  1996. 
EFOIA  required  government  agencies  to  make  their  regulations,  statements  of  policy,  and 
adjudicative  opinions  available  via  “computer  telecommunications  or  . . . other  electronic 
means.”'*  The  law  set  the  deadline  for  agencies-November  1997-for  creating  “electronic 
reading  rooms”  where  members  of  the  public  could  browse  through  the  agencies’ 
information  online.  Experts  on  public  records  law  interpreted  the  statute  as  imposing 
upon  agencies  an  affirmative  duty  to  publish  their  policies  and  rules  on  the  Internet.  For 
instance,  a professor  of  communications  law,  Martin  Halstuk,  wrote  that  the  rationale 

Id.  in  Attachment  A:  Establishment  of  Government  Information  Locator  Service  (1). 

''  Id.  at  (2). 

Id.  at  (3)  “Direct  Internet  access  to  GILS  Core  locator  records  should  be  fi-ee  of  charge, 
particularly  to  depository  libraries,  other  libraries,  and  members  of  the  public  with 
Internet  access.” 

Paperwork  Reduction  Act  of  1995,  44  U.S.C.  §3501  et  seq. 

'M4  U.S.C.  §3511. 

” 5 U.S.C.  §552. 

5 U.S.C.  §552  (a). 
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behind  the  statutory  requirement  of  making  administrative  materials  available  online  was 
“to  guard  against  the  development  of ‘secret  law’  known  only  to  agency  officials,  but  not 
to  members  of  the  public  who  deal  with  the  agencies.”'^ 

This  brief  overview  of  federal  policy  on  electronic  dissemination  of  government 
information  shows  that,  since  the  early  1990,  the  federal  government  was  committed  to 
making  the  texts  of  primary  law  materials  available  online.  However,  not  all  federal 
entities  are  equally  eager  to  post  their  primary  law  materials  on  the  Internet.  If  statutory 
and  Congressional  materials  are  generally  available  online  fi'ee-of-charge,  decisions  of 
federal  courts  and  some  administrative  materials  are  still  hard  to  find. 

Online  Availability  Of  Federal  Statutes  and  Legislative  Materials 

The  Constitution  of  the  United  States  and  all  federal  laws  currently  in  force  are 
available  to  the  public  free  of  charge  via  the  GPO  Access  website, 
<www.access.gpo.gov>.  The  website  maintained  by  the  Government  Printing  Office 
offers  free  online  access  to  the  full  text  of  the  federal  Constitution  and  the  Bill  of  Rights, 
the  United  States  Code,  and  all  Public  Laws  enacted  since  the  1 04***  Congress.  In 
addition,  it  provides  online  access  to  a wealth  of  legislative  materials  including  the 
searchable  databases  of  congressional  bills  (since  1993),  the  Congressional  Record  (since 
1994),  reports  and  other  documents  issued  by  both  congressional  chambers  (since  1995), 
and  congressional  hearings  and  committee  prints  (since  1997). 

Both  chambers  of  Congress  also  have  Internet  sites.  The  website  of  the  House  of 
Representatives,  <www.house.gov>,  offers  its  own  searchable  database  of  the  U.S.  Code, 


” Martin  Halstuk,  Speed  Bumps  on  the  Information  Superhighway,  5 COMM.  L.  & Pol’y 
423  (2000). 
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available  free  of  charge  for  members  of  the  public.^®  However,  neither  chamber  maintains 
its  own  database  of  legislative  information.  Instead,  the  Senate  website, 
<www.senate.gov>,  provides  links  to  GPO  Access  for  the  full  text  of  bUls,  committee 
reports  and  hearings.  The  House  of  Representatives,  on  the  other  hand,  directs  Internet 
users  to  THOMAS,  an  online  database  of  legislative  information  maintained  by  the 
Library  of  Congress. 

THOMAS,  named  after  Thomas  Jefferson,  is,  arguably,  the  most  popular  source  of 
congressional  materials  on  the  Internet.^'  Launched  in  1995,  it  offers  free-of-charge 
online  access  to  the  text  of  public  laws  enacted  since  1973,  the  full  text  of  Congressional 
Record  and  legislative  bills  since  1989,  and  Senate  and  House  committee  reports  since 
1995.  The  Library  of  Congress  also  posted  online  the  database  of  historical  documents- 
congressional  documents  and  debates  from  1774  until  1873. 

The  Library  of  Congress  states  on  its  website  that,  as  a publicly  supported 
institution,  it  does  not  hold  any  copyright  in  its  online  collections.  Consequently,  it  does 
not  charge  permission  fees  for  their  use  and  “does  not  grant  or  deny  permission  to  publish 
or  otherwise  distribute  material  in  its  collections.”^^  At  the  same  time,  a disclaimer  allows 
the  use  of  the  online  historical  collection  only  for  “noncommercial  educational  and 

“ Office  of  the  Law  Revision  Council  <http://uscode.house.gov>  (last  visited  March 

2002). 

THOMAS:  Legislative  Information  on  the  Internet  <http://thomas.loc.gov>  (last  visited 
March  2002). 

^ A Century  of  Lawmaking  for  a New  Nation:  U.S.  Congressional  Documents  and 
Debates,  1774-1873  <http://lcweb2.loc.gov/ammem/amlaw/lawhome.html>  (last  visited 
March  2002). 

^ The  Library  of  Congress  Legal  Notices  <http://www.loc.gov/homepage/legal.html> 

(last  visited  March  2002). 
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research  purposes.”^'*  The  Law  Division  of  the  Library  warns  Internet  users  that,  even 
though  it  is  “not  aware  of  any  copyrights  or  other  rights  associated  with  this  collection  [of 
historical  congressional  documents],”  some  materials  in  it  may  enjoy  protection  of  U.S. 
copyright.^^  That’s  why  users  are  advised  to  make  “an  independent  legal  assessment”  of 
the  need  to  seek  permission  of  possible  copyright  owners  for  reproduction,  distribution, 
or  other  use  of  protected  documents. 

Online  Availability  Of  Federal  Judicial  Opinions 

In  a stark  contrast  to  the  wide  online  availability  of  federal  statutory  and  legislative 
materials,  judicial  decisions  of  federal  courts  are  in  limited  supply  on  the  Internet.  Some 
argue  that  even  those  judicial  opinions  that  are  publicly  available  online  have  a limited 
practical  value  because  they  do  not  follow  a pagination  system  commonly  used  by  the 
courts.^^  There  may  be  several  reasons  for  this  phenomenon:  decentralized  structure  of 
federal  court  system,  the  statutory  waiver  from  the  central  procurement  system,  and 
private  ownership  of  the  pagination  system  in  law  reporters. 

The  federal  judicial  system  is  very  decentralized— it  consists  of  1 1 judicial  circuits, 
each  divided  into  several  judicial  districts,  plus  several  specialized  courts.  The  federal 
printing  law  expressly  exempts  the  U.S.  Supreme  Court  from  the  requirement  to  procure 
its  printing  via  the  Government  Printing  Office  (GPO).^’  Also,  since  1939,  federal  circuit 

Copyright  and  Other  Restrictions  <http://lcweb2.loc.gov/ammem/amlaw/lwres.html> 
(last  visited  March  2002). 

^Id. 

“ James  Wyman,  Comment:  Freeing  the  Law:  Case  Reporter  Copyright  and  the 
Universal  Citation  System,  24  Fla.  St.  U.L.  Rev.  217  (1996). 


^44U.S.C.  §501. 
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courts  have  enjoyed  the  legislative  waiver  from  the  centralized  system  of  printing 
procurement.^*  “Slip  opinions”  of  lower  federal  courts  routinely  bypass  the  GPO  and 
depository  libraries.  In  addition,  federal  appellate  and  district  courts  have  no  official 
reporter.  As  a result,  there  is  no  central  repository  of  federal  case  law  within  the  federal 
government.  The  role  of  the  “central  repositories”  has  been  traditionally  exercised  by 
only  a handful  of  private  publishers. 

Until  the  1970s,  West  Publishing  Company  (West)  was  the  only  publisher  that 
printed  judicial  opinions  issued  by  appellate  and  district  courts  in  all  of  the  federal 
jurisdictions.^^  West’s  Federal  Reporter  and  Federal  Supplement  became  de  facto 
official  reporters  for  lower  federal  courts.  In  addition.  West  publishes  all  decisions 
rendered  by  the  U.S.  Supreme  Court  in  its  Supreme  Court  Reporter. 

Since  judicial  opinions  written  by  federal  judges  are  U.S  government  works,  West 
cannot  claim  copyright  in  their  texts.^®  However,  the  company  does  claim  copyright  in 
the  technical  features  of  its  reporters-specifically,  in  their  pagination  system  (“star 
pagination”  in  electronic  copies  of  opinions),  in  classification  of  cases  by  topic  (“key 
numbers”),  and  in  the  case  headnotes.  Since  courts  in  many  federal  jurisdictions  require 
lawyers  to  cite  cases  using  the  West’s  pagination  system,  any  competing  legal  publisher 
has  to  secure  West’s  permission  to  use  the  system.^’  As  a result.  West  could  prevent 
private  and  government  entities  from  launching  competing  legal  information  products. 

“ Wendell  H.  Ford  Government  Publications  Reform  Act  of 1998,  S.  Rep.  105-413,  105* 
Cong.  24(1998). 

^ See  Wyman,  supra  note  26,  at  228 
“ 17U.S.C.  §105  (2002). 

See  Wyman,  supra  note  26,  at  228. 
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For  instance,  in  the  mid-1980s,  Mead  Data  Central  sought  to  use  West’s  “star  pagination” 
system  in  its  computerized  legal  database,  LEXIS.^^  West,  owner  of  a competing  legal 
database  WESTLAW,  was  able  to  assert  its  proprietary  interest  in  the  case  pagination 
system  in  a Miimesota  federal  appellate  court.  Subsequently,  Mead  Data  paid  West  for 
the  license  to  use  its  pagination  system  on  LEXIS. 

Similarly,  in  1993,  West  successfully  asserted  its  proprietary  interest  in  electronic 
copies  of  Supreme  Court  cases  issued  between  1975  and  1992  which  were  a part  of  a 
legal  database  maintained  by  the  U.S.  Department  of  Air  Force.^^  A California  attorney, 
Robert  Baizer,  filed  a Freedom  of  Information  request  asking  the  Department  of  Air 
Force  for  an  electronic  copy  of  its  computerized  legal  database,  FLITE  (“Federal  Legal 
Information  Through  Electronics”).  The  database,  developed  in  partnership  with  West, 
contained  Supreme  Court  decisions  dating  back  to  1937.  The  Air  Force  denied  Baizer’ s 
request  stating  that  electronic  copies  of  Supreme  Court  decisions  issued  after  1975  “could 
not  be  released  because  they  [were]  the  copyrighted  material  of  the  West 
Publishing  Company.”^"* 

In  1995,  a California  federal  district  court  held  that  the  agency  properly  denied 
public  access  to  its  computerized  legal  database.^^  Without  addressing  West’s  copyright 
claims,  the  court  ruled  that  FLITE  did  not  constitute  an  “agency  record”  under  the 
Freedom  of  Information  law  and,  thus,  was  not  subject  to  public  disclosure.  Nevertheless, 

See  West  Publishing  Co.  v.  Mead  Data  Central,  Inc.  799  F.2d  1219  (8th  Cir.  Minn. 
1986),  cert,  denied,  479  U.S.  1070  (1987). 

” See  Baizer  v.  U.S.  Dept,  of  Air  Force,  887  F.  Supp.  225  (N.D.  Cal.  1995). 

^ Id.  at  226. 

^Ud. 


320 


in  September  1996,  the  Department  of  Air  Force  agreed  to  provide  a free-of-charge 
access  to  a portion  of  its  legal  database  on  the  Internet. However,  the  online  database 
does  not  include  those  Supreme  Court  decisions  that  were  issued  between  1975  and  1992 
and  in  which  West  reportedly  claims  a proprietary  interest. 

At  the  same  time,  it  is  unclear  whether  West  will  be  able  to  assert  copyright  in  page 
numbers  of  its  law  reporters  in  the  future.  At  the  moment,  two  federal  circuits  disagree  as 
to  whether  competitors  could  include  West’s  “star  pagination”  system  in  their  own 
electronic  products.  In  Oasis  Publishing  Co.  v.  West  Publishing  Co.,  a federal  district 
court  in  Minnesota  prevented  West’s  competitor  from  using  “star  pagination”  in  a CD- 
ROM  containing  Florida  federal  and  state  cases.”  However,  in  Matthew  Bender  & Co.  v. 
West  Publishing  Co.,  the  U.S.  Court  of  Appeals  for  the  Second  Circuit  ruled  that  West’s 
pagination  system  is  not  copyrightable  because  it  lacks  creativity.^*  In  this  case. 
Hyperlaw,  Inc.  sought  to  use  West’s  “star  pagination”  system  in  CD-ROM  products 
containing  opinions  of  the  U.S.  Supreme  Court  and  federal  appellate  courts.  The  Second 
Circuit  expressly  disagreed  with  the  Eighth  Circuit’s  opinion  in  West  Publishing  Co.  v. 
Mead  Data  Central,^^  in  which  the  court  held  that  West  holds  copyright  in  the  “star 
pagination”  system.  The  Second  Circuit  stated  that  volume  and  page  numbers  are  not 
original  components  of  West’s  compilation  of  cases  because  they  do  not  “entail  even  a 

“ Supreme  Court  Decisions  from  1937  until  1975,  available  at 
<http://www.fedworld.gov/supcourt/index.htm>  (last  visited  March  2002). 

Oasis  Pubhshing  Co.  v.  West  Pubhshing  Co.,  924  F.  Supp.  918  (D.  Minn.  1996). 

“ Matthew  Bender  & Co.  v.  West  Pubhshing  Co.,  158  F.  3d  693  (2"^*  Cir.  1998),  cert 
denied,  526  U.S.  1154  (1999). 

39  799  p 2d  1219  (8th  Cir.  Minn.  1986),  cert,  denied,  479  U.S.  1070  (1987). 
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modicum  of  creativity.”^®  Since  the  U.S.  Supreme  Court  declined  certiorari  in  both  cases, 
it  is  unclear  how  courts  in  other  federal  circuits  would  resolve  similar  disputes.  However, 
some  argued  that,  if  courts  choose  to  side  with  the  Second  Circuit,  more  companies  will 
be  encouraged  to  enter  the  market  for  legal  information  products.'*'  Consequently,  pubUe 
access  to  eleetronic  databases  containing  federal  ease  law  may  improve  in  the  future. 

However,  at  the  moment,  the  public  does  not  have  free  online  access  to  a 
eomprehensive  database  of  federal  case  law.  The  searchable  FLITE  database  containing 
Supreme  Court  decisions  from  1937  until  1975  is  now  available  online  free  of  charge  at 
the  NTIS  website'*^  and  at  GPO  Access.^^  In  addition,  GPO  Access  offers  free-of-charge 
public  access  to  judicial  opinions  delivered  by  the  nation’s  highest  court  since  1992.'*'* 

The  official  website  of  the  U.S.  Supreme  Court  posts  only  the  most  reeent  opinions 
issued  by  the  Court.'*^ 

Opinions  of  lower  federal  eourts  are  available  to  the  publie  via  a fee-based  PACER 
system.'*®  PACER,  which  stands  for  Public  Access  to  Court  Electronic  Records,  is  an 

^158F.  3d  693  (2"‘*Cir.  1998). 

See  Wyman,  supra  note  26,  at  280. 

Supreme  Court  Deeisions  Issued  from  1937  until  1975,  available  at 
<http://www.fedworld.gov/supcourt/index.htm>  (last  visited  March  2002). 

GPO  Access:  Supreme  Court  Deeisions  (1937-1995),  available  at 
<http://www.aecess.gpo.gov/su_docs/supcrt/index.html>  (last  visited  March  2002). 

**  GPO  Access:  U.S.  Supreme  Court  Opinions  Archive,  available  at 
<http://fedbbs.access.gpo.gov/court01.htm>  (last  visited  March  2002). 

Supreme  Court  of  the  United  States,  available  at  <http://www.supremecourtus.gov/> 
(last  visited  March  2002). 

Administrative  Offiee  of  the  U.S.  Courts:  PACER  Service  Center,  available  at 
<http://pacer.psc.uscourts.gov>  (last  visited  Mareh  2002). 


322 


official  electronic  service  of  the  federal  judiciary.  It  consists  of  electronic  bulletin  board 
systems  maintained  by  individual  courts  that  charge  60  cents  per  minute  access  fee  for 
dial-up  service  and  a seven  cents  per  page  fee  for  Internet  service.  Persons  wishing  to 
gain  access  to  federal  case  law  via  the  PACER  system  must  first  register  with  the  PACER 
Service  Center  by  either  calling  a toll-fi-ee  number  or  by  filling  in  an  online  form.  All 
federal  circuit  courts,  and  most  of  the  federal  district  and  bankruptcy  courts,  are  part  of 
the  PACER  system. 

In  addition  to  providing  public  access  via  PACER,  some  federal  circuits  make  their 
opinions  available  on  the  websites,  fi-ee-of-charge.  For  instance,  the  U.S.  Court  of 
Appeals  for  the  Sbcth  Circuit  offers  fi-ee  public  access  to  its  searchable  database  of 
opinions  issued  since  1994.'*’  The  U.S.  Court  of  Appeals  for  the  Eighth  Circuit  offers 
electronic  copies  of  opinions  dating  back  to  1995,'**  while  opinions  available  on  the 
website  of  the  U.S.  Court  of  Appeals  for  the  Fourth  Circuit  date  back  only  to  1996.'*^ 
However,  none  of  the  opinions  posted  on  courts’  websites  follow  the  West’s  pagination 
system,  thus,  significantly  limiting  their  value  for  legal  practitioners. 

Some  critics  attribute  the  limited  online  availability  of  federal  court  materials  to  the 
tradition  of  “secrecy  and  decorum”  in  the  judiciary.^**  For  instance,  as  recently  as  in 

U.S.  Court  of  Appeals  for  the  Sbcth  Circuit,  available  at 
<http://www.ca6.uscourts.gov/>  (last  visited  March  2002). 

U.S.  Court  of  Appeals  & Bankruptcy  Appellate  Panel  Opinions,  available  at 
<http://www.ca8.uscourts.gov/opinions/opinions.html>  (last  visited  March  2002). 

U.S.  Court  of  Appeals  for  the  Fourth  Circuit,  available  at 
<http://www.ca4.uscourts.gov/>  (last  visited  March  2002). 

“ Joan  Biskupic,  Marketer  of  Court  Tapes  Risks  Supreme  Censure,  The  WASHINGTON 
Post  (Aug.  30,  1993)  at  A6  (calling  the  Supreme  Court  “an  institution  wedded  to  secrecy 
and  decorum”). 
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August  1993,  the  U.S.  Supreme  Court  threatened  a legal  action  against  a poUtical  science 
professor  who  published  without  the  Court’s  permission  a collection  of  oral  arguments  in 
famous  cases.^’  The  professor  was  accused  of  breaking  an  agreement  he  signed  with  the 
National  Archives,  which  permitted  the  use  of  the  transcripts  only  for  educational  and 
noncommercial  purposes.  However,  in  November  1993,  instead  of  initiating  a civil  action 
against  the  professor,  the  Court  changed  its  pohcy  allowing  the  National  Archives  to 
make  recordings  of  its  oral  arguments  available  to  the  public  “on  a generally 
unrestricted  basis.”^^ 

In  1999,  the  news  media  still  chastened  the  Court  for  “the  policy  of  ceremonial 
public  access”  to  its  proceedings.^^  For  instance.  The  Legal  Times  criticized  the  Court  for 
“the  monopolistic  sale  of  pubhc  information”  to  a private  company  that  “acts  as  a for- 
profit  gatekeeper  between  the  Court  and  anyone  who  seeks  to  obtain  a timely  record  of  its 
proceedings.”^"^  The  paper  referred  to  the  exclusive  contract  between  the  Court  and 
Alderson  Reporting  Co.  for  recording  and  transcription  of  its  oral  arguments.  The  private 
company  used  to  charge  as  much  as  $4  per  page  of  a transcript.  The  Legal  Times  urged 
the  Court  to  provide  the  public  with  fiee  online  access  to  its  oral  arguments.  The  Court 


Id. 

Tony  Mauro,  Glasnost  at  the  Court?  The  RECORDER  (Nov.  10,  1993)  at  8. 

David  O’Brien  and  Ronald  Collins,  Why  Aren ’t  Oral  Arguments  Available  Fast  and 
Free  on  the  Web?  The  Legal  TIMES  (March  22,  1999)  at  21. 

^Id. 
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took  the  plea  seriously  and,  since  October  2000,  began  posting  its  oral  arguments  online 
10-15  days  after  they  are  transcribed.^^  The  service  is  fi'ee  of  charge  to  the  public. 

This  brief  overview  shows  that,  at  the  moment,  the  pubic  has  no  affordable  online 
access  to  a comprehensive  database  of  federal  court  opinions.  Members  of  the  public  can 
access  federal  circuit  and  district  court  opinions  via  a fee-based  service,  PACER,  by 
connecting  to  bulletin  boards  of  individual  courts.  PACER  does  not  allow  the  search  of  a 
centralized  database  of  federal  case  law.  The  online  holdings  of  the  U.S.  Supreme  Court 
cases  have  a 17-year  gap>-there  are  no  electronic  copies  of  cases  issued  between  1975  and 
1992,  due  to  proprietary  claims  of  West  Publishing  Company.  Consequently,  those 
wishing  to  engage  in  legal  research  have  to  resort  to  the  hardboimd  Federal  Reporter 
volumes  in  local  libraries,  or  to  pay  hefty  subscription  fees  charged  by  owners  of 
commercial  online  databases. 

Online  Availability  Of  Administrative  Regulations  and  Decisions 

All  regulations,  proposed  rules,  and  notices  published  by  federal  agencies  since 
1994  in  the  official  daily  publication,  the  Federal  Register,  are  available  online,  fi'ee  of 
charge,  at  the  GPO  Access  website.^^  In  addition,  the  GPO,  in  partnership  with  the 
National  Archives  and  Records  Administration,  makes  available  online  the  Code  of 
Federal  Regulations  (CFR)^’-a  codification  of  the  general  and  permanent  rules  published 
in  the  Federal  Register  by  federal  executive  departments  and  agencies.  Members  of  the 

“ Supreme  Court  of  the  United  States:  Oral  Arguments,  available  at 

<http://www.supremecourtus.gov/oraI_arguments/oral_arguments.html>  (last  visited 

March  2002). 

^ GPO  Access,  available  at  <http://www.access.gpo.gov>  (last  visited  March  2002). 

^Ud. 


325 


public  can  search  the  online  CFR  database  free  of  charge,  by  either  a keyword  or  a 
citation.  The  CFR  database  contains  materials  dating  back  to  1 996.  Another  searchable 
database  of  agency  regulations  available  on  the  GPO  Access  website  is  the  database  of 
Export  Administration  Regulations.  The  latter  became  available  to  the  public  on  a free- 
of-charge  basis  after  congressional  hearings  in  1995. 

Under  the  Electronic  Freedom  of  Information  Act,  agencies  also  are  encouraged  to 
provide  the  public  with  electronic  access  to  their  adjudicative  opinions.  GPO  Access 
offers  online  access  to  administrative  decisions  of  three  federal  agencies:  Federal  Labor 
Relations  Authority,  GAO  Comptroller  General,  and  Merit  Systems  Protection  Board. 
Other  agencies  maintain  their  own  websites  where  they  are  required  to  provide  the  publie 
with  information  about  the  agencies’  policies,  regulations,  and  administrative  deeisions. 
However,  a study  conducted  in  the  fall  of  1 999  by  the  non-profit  group,  0MB  Watch, 
demonstrated  that,  out  of  more  than  140  federal  departments  and  agencies,  only  one  third 
post  some  of  their  adjudicative  opinions  online. 

In  particular,  0MB  Watch  found  that  only  a little  more  than  20  federal  ageneies 
make  all  of  their  recent  adjudicative  opinions  available  online.  Less  than  30  agencies 
make  some  of  their  administrative  decisions  available  on  the  Internet,  without  explaining 
why  other  materials  are  missing.  Among  the  agencies  that  did  not  offer  online  access  to 
their  adjudicative  materials  were  large  federal  entities  such  as  the  Department  of 
Commeree,  Department  of  Health  and  Human  Services,  Bureau  of  Prisons,  and  Office  of 
the  Attorney  General.  Consequently,  while  the  GPO  makes  aU  agency  regulations 


“ 0MB  Watch,  “A  People  Armed?”  Ageney  E-FOIA  Implementation  (1999),  available  at 
<http://www.ombwatch.org>. 
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available  on  the  Internet,  the  public  often  has  no  online  access  to  the  agencies’ 
administrative  decisions. 

The  0MB  Watch’s  study  also  pointed  to  the  fact  that  it  is  often  hard  to  locate 
government  information  on  the  Internet.  Currently,  there  are  several  official  portal  sites 
helping  the  pubhc  to  locate  relevant  government  materials.  They  include  FirstGov.gov 
and  FedWorld.gov.  FirstGov.gov,  launched  in  September  2000,  is  the  official  U.S. 
Government  portal  to  federal  information  on  the  Internet.  The  site  indexes  all  pubhcly 
available  U.S.  government  websites,  primarily  those  in  the  gov,  mil,  and  fed.us  domains. 
FedWorld.gov,  estabhshed  much  earher,  in  1992,  is  an  online  locator  service  of  the 
Commerce  Department’s  agency-the  National  Technology  Information  Service  (NTIS). 
The  site  helps  Internet  users  locate  federal  government  information  fi-om  more  than  100 
government  bulletin  boards.  In  addition,  FedWorld.gov  offers  online  access  to  20 
databases  of  federal  information  including  Federal  Aviation  Administration  Files,  NTIS 
Technical  Reports  database,  computerized  database  of  U.S.  Customs,  and  EPA’s  Clean 
Air  Act  database. 

Overall,  Internet  users  have  fi'ee-of-charge  access  to  all  U.S.  statutory  materials  and 
final  agency  regulations.  There  also  is  an  ample  online  access  to  congressional  materials. 
However,  the  pubhc  does  not  have  an  adequate,  fi-ee-of-charge  access  to  federal  court 
opinions  and  administrative  decisions  on  the  Internet. 

State  Primary  Law  Online:  Statutes,  Administrative  Regulations  and  Court 

Decisions 

All  50  states  and  the  District  of  Columbia  make  the  text  of  their  statutes  and  an 
array  of  state  legislative  materials  available  online,  Ifee-of-charge.  Also,  all  states,  except 
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Rhode  Island,  make  available  online,  free-of-charge,  recent  opinions  of  the  state  highest 
courts.  In  addition,  most  of  the  states  post  online  administrative  regulations  of 
their  agencies. 

Official  websites  of  only  seven  states-Idaho,  Kansas,  Kentucky,  Oregon, 
Pennsylvania,  Rhode  Island,  and  South  Carolina-contain  legal  disclaimers  seeking  to 
restrict  the  online  use  of  the  state  statutory  and  administrative  materials.  Websites  of 
Idaho,  Oregon,  Kentucky,  and  South  Carolina  contain  legal  disclaimers  reserving  the 
state’s  copyright  in  the  online  version  of  their  statutes.  For  instance,  Oregon 
government’s  website  states  that  the  state  “Legislative  Counsel  Committee  claims 
copyright  protection  in  those  parts  of  Oregon  Revised  Statutes  that  are  legally  subject  to 
copyright  protection. In  addition,  Oregon  reserves  the  copyright  in  the  administrative 
regulations,  allowing  their  reproduction  only  “for  personal  use”  and  prohibiting  “any 
commercial  use”  of  the  administrative  rules  without  the  written  consent  of  the  Oregon 
Secretary  of  State.^® 

Idaho’s  oflBcial  website  states  that,  “The  Idaho  Code  is  the  property  of  the  state  of 
Idaho  and  is  copyrighted  by  Idaho  law.”^'  The  website  also  warns  that  “any  person  who 
reproduces  or  distributes  the  Idaho  Code  for  commercial  purposes  in  violations  of  [state 


Oregon  State  Legislature:  2001  Oregon  Revised  Statutes,  available  at 
<http://landru.leg.state.or.us/ors>  (last  visited  March  31,  2002). 

“ Oregon  State  Archives:  2001  Oregon  Administrative  Rules,  Terms  and  Conditions  of 
Use,  available  at  <http://arcweb.sos.state.or.us/rules/terms.html>  (last  visited  March  31, 
2002). 

Idaho  Legislative  Department:  Idaho  Code,  available  at  <http://wvm3.state.id.us/cgi- 
bin/newidst?sctid=01 005000 l.K>  (last  visited  March  31,  2002). 
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law]  shall  be  deemed  to  be  an  infringer  of  the  state  of  Idaho’s  eopyright.”^^  Similarly, 
Kentucky’s  official  website  warns  that,  by  placing  its  official  documents  on  the  Internet, 
the  state  of  Kentucky  did  not  “relinquish  any  copyright  or  proprietary  interest  or 
entitlement”  in  them.^^  Like  Idaho,  Kentucky  makes  it  unlawful  to  use  its  online  statutory 
materials  “for  a commercial  purpose  without  agreement  with  the  Legislative 
Research  Commission.”^'* 

The  South  Carolina’s  official  websites  also  explicitly  states  that  the  state  of  South 
Carolina  “owns  the  copyright  to  the  Code  of  Laws  of  South  Carolina.”^^  The  website 
disclaimer  also  warns  that  “any  use  of  the  text,  section  headings,  or  catchlines  of  the  1976 
Code  is  subject  to  the  terms  of  federal  copyright  and  other  applicable  laws  and  such  text, 
section  headings,  or  catchlines  may  not  be  reproduced  in  whole  or  in  part  in  any  form  or 
for  inclusion  in  any  material  which  is  offered  for  sale  or  lease  without  the  express  written 
permission  of  the  Chairman  of  the  South  Carolina  Legislative  Council  or  the  Code 
Commissioner  of  South  Carolina. 

Other  states  that  impose  restrictions  on  commercial  use  of  their  statutory  materials 
include  Pennsylvania  and  Rhode  Island.  Pennsylvama  government’s  website  states  that 


^^Id. 

Kentucky  Legislature:  Kentucky  Revised  Statutes,  Terms  of  Use,  available  at 
<http://www.lrc.state.ky.us/statrev/frontpg.htm>  (last  visited  March  31,  2002). 

^Ud. 

South  Carolina  Legislature  Online:  South  Carolina  Code  (unannotated),  available  at 
<http://www.leginfo.state.sc.us/cgi-bin/query2001.exe?>  (last  visited  March  31,  2002). 
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“no  part  of  the  information  on  this  site  may  be  reproduced  for  profit  or  sold  for  profit.”^’ 
Rhode  Island’s  oflScial  website  contains  a similar  disclaimer,  stating  that  the  Internet 
version  of  the  Rhode  Island  Code  “may  not  be  used  for  commercial  purposes,  nor  may 
this  database  be  published  or  repackaged  for  commercial  sale.’ 

Several  states  offer  public  access  to  the  compilations  of  their  statutory  and 
administrative  materials  for  a fee.  For  instance,  the  Kansas  government  charges  25  cents 
per  document  view  for  access  to  Kansas  Statutes  Annotated,  Session  Laws,  Kansas 
Administrative  Code,  Kansas  Register,  and  the  state  attorney  general  opinions.^^  At  the 
same  time,  members  of  the  public  may  access  a searchable  database  of  the  un-annotated 
Kansas  statutes  fi-ee  of  charge.  Kentucky  offers  free-of-charge  online  access  only  to  the 
most  recent  administrative  regulations,  while  charging  $48  for  a copy  of  the  Register. 

All  states,  except  Rhode  Island,  make  the  decisions  of  state  Supreme  Courts  and 
courts  of  appeals  available  online,  fi'ee  of  charge.  Most  archives  of  state  judiciary 
opinions  date  back  to  1995-1997.  The  most  extensive  archive  of  the  state  judicial 
decisions  is  offered  by  the  North  Dakota  website  that  contains  all  decisions  of  the  state 
Supreme  Court  dating  back  to  1985.’®  However,  three  states-Nebraska,  Nevada,  and 
Washington-make  decisions  of  their  state  Supreme  Courts  available  online  only  for  90 

The  Pennsylvania  Code,  available  at  <http://www.pacode.eom/about/about.html>  (last 
visited  Mareh  31,  2002). 

State  of  Rhode  Island  General  Laws,  available  at 
<http://www.rilin.state.ri.us/Statutes/Statutes.html>  (last  visited  March  31,  2002). 

Kansas  Legislature:  Subscriber  Services,  available  at 
<http://www.kslegislature.org/help/subscriber.html>  (last  visited  March  31,  2002). 

™ North  Dakota  Supreme  Court  Opinions,  available  at 

<http://www.court.state.nd.us/Court/Opinions.htm>  (last  visited  March  31,  2002). 
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days.  New  Mexico  offers  only  the  most  recent  opinions  of  its  Supreme  Court  free-of- 
charge.”^'  Public  access  to  the  searchable  archive  of  the  state  judicial  opinions  requires 
subscription  and  payment  of  fees. 

This  chapter  has  shown  that,  currently,  a wealth  of  primary  law  materials  is 
available  online,  free  of  charge,  on  both  federal  and  state  levels.  The  Clinton 
administration,  which  was  in  power  for  the  most  part  of  the  1990s,  placed  a heavy 
emphasis  on  electronic  delivery  of  government  products  and  services  to  the  public.  The 
Congress  and  the  administration  took  a number  of  initiatives  that  placed  many  primary 
law  materials  on  the  Internet.  By  the  mid-1990s,  the  U.S.  Code,  the  Federal  Register,  and 
Congressional  Record  were  all  available  online  free  of  charge.  At  the  same  time,  other 
important  legal  materials  were  in  scarce  supply  on  the  Intemet-namely,  the  public  had  no 
online  access  to  comprehensive  databases  of  federal  judicial  opinions  and  admimstrative 
decisions  of  federal  agencies. 

The  survey  of  state  online  resources  has  shown  that  there  is  some  correlation 
between  the  states’  copyright  claims  in  primary  law  materials  and  restrictions  upon  the 
online  use  of  those  materials.  For  instance,  Idaho,  Kentucky,  Kansas,  and  Oregon-the 
states  that  statutorily  reserve  the  copyright  in  some  of  their  primary  law-tend  to  impose 
restrictions  on  the  online  use  of  their  statutory  and  admimstrative  compilations.  Rhode 
Island-the  state  that  claims  copyright  in  the  volumes  of  its  court  reports-is  also  the  only 
state  that  does  not  post  any  of  its  judicial  decisions  online. 

At  the  same  time,  this  correlation  does  not  appear  to  be  very  strong.  The  states  that 
claim  the  broadest  protection  of  their  primary  law  materials-Colorado,  Georgia, 


” New  Mexico  Supreme  Court  and  Court  of  Appeals,  available  at 
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Mississippi,  and  Virginia-do  not  post  on  their  websites  any  disclaimers  seeking  to  restrict 
the  online  use  on  their  materials.  In  fact,  most  of  their  primary  law  materials  are  available 
online,  free  of  charge.  It  may  be  a question  for  another  study,  whether  by  virtue  of 
making  their  materials  freely  available  online,  the  states  waive  their  copyright  in  them,  or 
whether  the  online  publication  constitutes  only  a limited  Ucense  to  members  of  the  pubhc 
to  familiarize  themselves  with  the  text  of  state  laws. 


<http://www.supremecourt.nm.org>  (last  visited  March  31,  2002). 


CHAPTER  12 
ANALYSIS  OF  FINDINGS 

After  completion  of  the  long  journey  into  the  past  and  the  present  of  American  and 
British  laws  regarding  copyright  of  primary  law  materials,  now  comes  the  time  to 
summarize  the  findings.  The  idea  for  this  research  sprang  from  a sense  of  curiosity-why 
do  the  copyright  laws  of  two  countries  that  share  much  of  their  common  law  differ  so 
dramatically  in  the  area  of  government  copyrights?  In  fact,  the  “black  letter  laws”  of  the 
two  countries  are  diametrically  opposite  to  each  other-while  the  United  States  bans 
copyright  in  federal  government  works,  the  United  Kingdom  secures  both  Crown 
copyright  in  the  text  of  its  laws  and  Parhamentary  copyright  in  an  array  of  legislative 
materials.  The  need  for  independent  inquiry  became  all  the  more  apparent  after  review  of 
the  Uterature  failed  to  retrieve  any  in-depth  comparisons  of  American  and  British 
copyright  laws  regarding  ownership  of  primary  law  materials. 

At  the  same  time,  satisfaction  of  curiosity  was  not  the  only  purpose  of  this  research 
project.  Citizens’  access  to  the  text  of  laws  that  govern  them  is  a cornerstone  of  a 
democratic  society.  To  the  extent  that  governments  use  copyright  laws  to  either  facilitate 
or  hinder  public  access  to  official  information,  copyright  becomes  an  instrument  of 
information  pohcy.  Enforcement  or  waiver  of  copyright  in  government  documents  may 
affect  online  availabihty  and  public  awareness  of  vital  government  information. 
Consequently,  the  study  of  copyright  in  primary  law  materials  is  important  for  securing 
public  access  to  these  materials  in  the  future. 
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The  project  has  logically  lent  itself  to  two  main  research  questions:  (1)  How  did  the 
laws  regarding  ownership  of  primary  law  materials  develop  historically  in  the  United 
States  and  the  United  Kingdom?  and  (2)  What  major  changes  occurred  in  these  laws 
since  their  codification?  These  questions  were  answered  by  analyzing  common  law, 
legislative  histories  of  copyright  statutes,  and  recent  policy  pronouncements  in 
both  countries. 

However,  the  project  would  be  incomplete  without  trying  to  explain,  or  to  make 
sense  of,  the  wealth  of  descriptive  information  amassed  in  the  course  of  the  research. 
Consequently,  the  purpose  of  this  chapter  is  two-fold.  First,  it  summarizes  the  research 
findings.  Second,  it  puts  them  in  perspective  by  trying  to  explain  what  accounts  for 
historical  difference  in  American  and  British  copyright  laws. 

Research  question  # 1 : (a)  How  did  the  laws  regarding  ownership  of  primary  law 
materials  develop  historically  in  the  United  States  and  the  United  Kingdom?  (b)  What 
could  account  for  the  departure  of  the  U.S.  copyright  law  fi'om  the  English  precedent? 

How  did  the  laws  regarding  ownership  of  primary  law  materials  develop 
historically  in  the  United  States  and  the  United  Kingdom?  The  analysis  of  early  English 
common  law  demonstrates  that  the  Crown  claimed  exclusive  rights  in  the  texts  of  printed 
laws  since  the  latter  part  of  the  15*^  century,  when  the  printing  was  introduced  to 
England.’  The  Crown’s  exclusive  rights  were  based  on  the  royal  prerogative- 
discretionary royal  authority  recognized  by  common  law.  Matthew  Bacon  wrote  that  the 


' For  information  on  this  page,  see  Chapter  2. 
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royal  prerogative  existed  “for  the  benefit  of  the  people,”  arising  of  the  king’s  duty  to 
promulgate  laws  and  to  ensure  their  accuracy  and  authenticity. 

However,  for  more  than  two  centuries,  the  English  royalty  used  its  exclusive  right 
to  control  printing  as  a censorship  tool.  By  subjecting  all  printed  matter  to  prior  licensing, 
the  EngUsh  governing  eUtes  sought  to  control  the  press  by  suppressing  “all  writings 
obnoxious  to  the  government  and  the  church.”^  Both  previous  and  contemporary 
historians  agree  that  only  the  passage  of  the  Statute  of  Anne  in  1710  marked  “the  divorce 
of  copyright  fi'om  censorship”  in  England."*  But  even  after  1710,  EngUsh  courts  kept 
upholding  royal  prerogative  rights  in  the  texts  of  laws,  grounding  their  decisions  in  the 
duty  of  the  king,  as  the  executive  magistrate,  “to  superintend  the  pubUcation  of  acts  of 
legislature,  and  acts  of  the  state.”^ 

Nevertheless,  by  the  late  19**’  century,  private  pubUshers,  the  periodical  press,  and 
individual  citizens  started  chaUenging  royal  rights  to  some  kinds  of  official  pubUcations.^ 
For  instance,  in  1886,  an  Edinburgh  pubUsher  sought  to  reprint  reports  of  the  Historical 
Manuscript  Commission  without  securing  prior  permission  fi-om  the  Crown.  The  same 
year.  The  Saturday  Review  claimed  that  there  should  be  no  copyright  in  the  text  of  laws 
because  laws  do  not  have  a single  author.  Also,  a letter  in  the  London  newspaper 

Matthew  Bacon,  A New  Abridgment  of  the  Law  600,  Philadelphia:  PhiUp  H. 
Nicklin  (1813),  at  600. 

^ Eaton  Drone,  A Treatise  on  the  Law  of  Property  in  Intellectual  Productions, 
Boston:  Little,  Brown  & Co.  (1879),  at  58. 

"*  See  Bacon,  supra  note  2,  at  68-70  and  Mark  Rose,  Authors  and  Owners:  The 
Invention  of  Copyright,  Cambridge,  Mass.:  Harvard  University  Press  (1993). 

^ For  information  on  this  page,  see  Chapter  2. 

^ For  information  on  this  page,  see  Chapter  3. 
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Standard  argued  that  all  government  documents  should  belong  to  the  people  because  they 
are  printed  “at  the  expense  of  the  public  for  the  benefit  of  the  public,”  and  their  authors 
are  public  servants. 

However,  in  1887,  despite  the  arguments  against  enforcement  of  copyright  in 
official  publications,  the  Treasury  announced  that  the  Crown  reserved  copyright  in  aU 
government  publications  including  acts  of  parliament,  parliamentary  reports,  and  various 
government  charts  and  maps.  When  explaining  the  reasons  behind  its  decision,  the 
government  no  longer  relied  on  the  royal  prerogative  and  the  sovereign’s  corresponding 
duty  to  ensure  accuracy  and  authenticity  of  official  publications.  Instead,  the  government 
advanced  an  economic  argument,  saying  official  copyright  was  necessary  to  prevent 
“unjust  enrichment”  of  private  publishers.  Specifically,  the  government  argued  that  works 
pubUshed  at  taxpayers’  expense  should  not  be  used  for  private  gain  without  some 
compensation  to  the  taxpayer. 

The  U.K.  government  divided  official  publications  into  two  classes-works  of 
general  interest,  in  which  it  planned  to  waive  copyright,  and  works  of  specialized  interest, 
in  which  it  planned  to  enforce  its  exclusive  rights.  The  government  justified  its  decision 
to  enforce  copyright  in  specialized  publications  by  arguing  that,  if  it  were  to  allow  their 
cheap  reproduction,  the  general  burden  of  subsidizing  such  publications  would  fall  on 
the  taxpayers. 

About  the  same  time,  in  the  1880s,  the  first  cases  involving  copyright  of  primary 
law  materials,  started  coming  to  the  attention  of  courts  in  the  United  States.’  Different 
states  adopted  different  approaches  towards  copyright  in  primary  law  materials.  For 

’ For  information  on  this  page,  see  Chapter  7. 
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instance,  the  Supreme  Court  of  Connecticut  followed  the  English  eommon  law  by 
holding  that,  since  judges  were  state  employees,  the  state  could  lawfully  claim  copyright 
in  their  opinions.*  To  the  contrary,  Minnesota  and  Massachusetts  explicitly  rejected 
existence  of  copyright  in  the  texts  of  statutes  and  judicial  opinions.^ 

In  rejecting  copyright  claims  to  the  texts  of  state  statutes  and  court  opinions,  courts 
expressly  departed  from  the  English  common  law  on  pubic  policy  grounds.  For  instance, 
in  1 886,  a federal  trial  court  in  Minnesota  refused  to  follow  the  English  precedent  by 
claiming  that,  “the  [English]  common  law  is  in  force  in  this  country  so  far  as  compatible 
with  our  system  of  government.”'®  Thus,  the  court  implied  that  protection  of  official 
publications  by  means  of  copyright  was  antithetical  to  political  system  of  the 
United  States. 

The  ban  on  copyright  in  federal  government  publications  was  not  codified  in  the 
United  States  until  1895."  In  the  United  Kingdom,  the  Crown  copyright  provision  was 
first  codified  in  191 1.'^  Legislative  histories  of  these  laws  demonstrate  that  legislators  in 
both  countries  shared  the  same  eoncems-they  sought  to  provide  wider  dissemination  of 
governmental  publications,  without  “unjustly  enriching”  private  publishers.  However,  the 
two  countries  adopted  different  approaches. 


* Gould  V.  Banks,  2 A.  886  (Conn.  1 886). 

^ See  Davidson  v.  Wheelock,  27  F.  61  (D.  Minn.  1886),  Banks  & Bros.  v.  West  Publg. 
Co.,  27  F.  50  (D.  Minn.  1886),  Nash  v.  Lathrop,  6 N.E.  559  (Mass.  1886). 

'®  Banks  & Bros.  v.  West  Publg.  Co.,  27  F.  50,  57  (D.  Minn.  1886). 

" The  Printing  Law  of  1895,  28  Stat.  608  (1895). 

Copyright  Act  of  1911,  1 & 2 Geo.  5,  Ch.  46  §18. 
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The  United  Kingdom  decided  to  waive  copyright  in  certain  kinds  of  government 
publications,  while  continuing  to  charge  private  publishers  copyright  royalties. 

Legislators  in  the  United  States,  to  the  contrary,  believed  that  government  should  not 
profit  fi’om  the  sale  of  government  documents  to  the  public.  Consequently,  they  decided 
to  ban  copyright  in  all  federal  government  publications,  thus  encouraging  competition 
among  private  publishers  (resulting  in  wider  dissemination  of  documents  to  the  public 
while  keeping  down  the  prices). 

What  could  account  for  the  departure  of  American  copyright  law  fi'om  the  English 
precedent?  There  may  be  several  explanations  for  different  approaches  adopted  by  the 
United  Kingdom  and  the  United  States  towards  copyright  of  government  materials.  These 
explanations  include:  different  political  systems  of  the  two  countries,  the  absence  of 
aristocracy  in  the  United  States,  different  roles  played  by  the  U.S.  and  U.K.  governments, 
and  a strong  commitment  of  the  United  States’  Founding  Fathers  to  the  fi’eedom  of 
political  and  religious  thought. 

Sovereigns:  The  King  vs.  “We  the  People” 

In  medieval  England,  royal  copyright  in  law  books  arose  out  of  the  duty  of  the 
sovereign  (the  king  or  the  queen)  to  promulgate  laws.  Even  now,  all  parliamentary  bills 
have  to  receive  royal  assent  before  coming  into  effect.'^  Consequently,  in  the  United 
Kingdom,  all  laws-even  though  passed  by  the  Parliament-are  deemed  to  be  Crown’s 
property,  with  the  royal  sovereign  exercising  exclusive  rights  in  them. 


The  words  used  are  the  Norman  French  “La  Reyne  le  veult”  [The  Queen  wishes  it]  or 
“La  Reyne  se  avisera”  [The  Queen  overrules].  See  PASSING  LEGISLATION  IN  THE  UNITED 
Kingdom,  London:  Foreign  & Commonwealth  Office  (2000). 
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After  the  revolution,  the  United  States  denounced  the  rule  of  King  George  and 
vested  all  sovereign  power  in  the  people.  The  intention  to  turn  “the  people”  into  the 
ultimate  sovereign  is  evidenced  by  the  Declaration  of  Independence,  written  by  the 
“authority  of  the  good  people”  of  the  colonies.  The  declaration  announced  “the  right  of 
the  people  ...  to  institute  new  government.”''*  Many  state  constitutions  expressed  the 
same  idea— for  instance,  both  Indiana  and  Idaho  constitutions  state  that  all  political  power 
“is  inherent  in  the  people.”'^ 

U.S.  courts  embraced  this  philosophy.  For  instance,  in  1886,  a federal  trial  court  in 
Minnesota  stated  that,  in  this  country,  each  citizen  is  a ruler  and  as  such  has  the  right  to 
access  the  laws  that  he  joins  in  making.'^  Since,  at  least  in  theory,  it  is  “the  people”  who 
have  the  power  to  promulgate  laws  in  the  United  States,  aU  laws  belong  to  the  people- 
with  the  practical  result  that  no  one  in  particular  has  exclusive  rights  over  the  text  of  laws 
and  legal  pronouncements. 

Royal  Prerogative  as  an  Attribute  of  Aristocracy  Denounced  by  the  United  States 

The  English  royalty  exercised  its  power  over  printing  on  the  basis  of  royal 
prerogative-the  power  unique  to  the  king  or  the  queen  that  nobody  else  possessed.  This 
prerogative  right,  grounded  in  aristocratic  superiority  of  the  Crown,  couldn’t  survive  in 
the  political  conditions  of  the  United  States-the  country  where  Founding  Fathers  held 
self-evident  the  fact  that  “all  men  are  created  equal.”’’  The  U.S.  Constitution  explicitly 

"*  The  Declaration  OF  Independence  para.  2 & 32  (U.S.  1776). 

See  Ind.  Const.  Art.  1 § 1;  Idaho  Const.  Art.  1 §2. 

See  Banks  & Bros.  v.  West  Publg.  Co.,  27  F.  50,  57  (D.  Minn.  1886). 

” The  Declaration  of  Independence  para.  2 (U.S.  1 776). 
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provides  that,  “No  title  of  nobility  shall  be  granted  by  the  United  States.”'*  Many  state 
constitutions  express  the  same  idea  of  equality.  For  instance,  the  Indiana  constitution 
states  that  “all  people  are  created  equal”'^  while  the  constitution  of  Idaho  provides  that 
“government  is  created  for  equal  protection  and  benefit. Similarly,  courts  in  the  United 
States  did  not  enforce  the  royal  prerogative  in  printing  because  it  was  antithetical  to  the 
political  philosophy  of  the  United  States.  “It  is  well  known  that  the  Americans  adopted 

2 j 

the  common  law  after  screening  aristocratic  or  prerogative  elements  out.” 

Strong  Commitment  of  U.S.  Founding  Fathers  to  the  Freedom  of  Political  and 

Religious  Thought 

The  ban  on  copyright  in  U.S.  government  works  also  may  be  explained  by  the 
strong  desire  of  the  Foimding  Fathers  to  avoid  political  and  religious  censorship.  Thomas 
Jefferson  wrote  in  1 800:  “I  have  sworn  upon  the  altar  of  God,  eternal  hostility  against 
every  form  of  tyranny  over  the  mind  of  man.” 

Copyright  in  government  publications  originated  as  an  exclusive  and  arbitrary  right 
of  the  king  to  control  political  and  religious  ideas  that  threatened  the  prevailing 
ideology.^^  Although,  by  the  end  of  the  19*'’  century,  England  tried  to  justify  copyright  in 
official  publications  mainly  on  economic  grounds,  the  history  of  royal  control  over 
printing  was  closely  connected  to  the  history  of  censorship  in  England.  To  the  extent  that 

'*  U.S.  Const.,  Art.  1,  Sec.  9,  cl.  8. 

'’ind.  Const.  Art.  I §1. 

Idaho  Const.  Art.  1 §2. 

See  Shirata,  H.,  The  Origin  of  Two  American  Copyright  Theories:  A Case  of  the 
Reception  of  English  Law,  JOURNAL  OF  Arts  Management,  Law  and  Society  (Fall 
2000). 

See  Chapter  2. 
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copyright  allowed  the  government  to  restrict  public  access  to  government  information,  it 
was  against  the  U.S.  political  philosophy  of  openness. 

Different  Roles  Played  By  the  British  Monarchy  and  the  United  States’ 
Government:  Paternalism  vs.  Negative  Powers 

Different  rules  of  ownership  of  primary  law  materials  in  the  United  Kingdom  and 
the  United  States  also  may  be  explained  by  the  different  roles  played  by  the  British 
monarchy  and  the  U.S.  government.  In  the  United  Kingdom,  the  monarchy  has 
historicaUy  played  a paternalistic  role,  having  affirmative  obligations  to  take  care  of  the 
people.  For  instance,  the  king  had  a duty  to  take  care  of  orphans  and  the  insane. 
Affirmative  obligations  of  the  Crown  included  the  duty  to  ensure  authenticity  and 
accuracy  of  published  laws.  The  Crown  exercised  this  duty  by  claiming  ownership  of 
printed  legal  texts. 

To  the  contrary,  the  U.S.  government  is  a government  of  limited  powers 
enumerated  in  the  Constitution.  In  addition,  the  federal  constitution  does  not  impose  on 
any  state  an  aflBrmative  duty  to  take  basic  care  of  its  citizens.  According  to  the  U.S. 
Supreme  Court,  the  Constitution  does  not  establish  positive  rights-instead,  it  grants  the 
people  a “negative  liberty”  to  be  fi-ee  fi-om  the  State  interference.  Good  illustration  of  this 
principle  is  DeShaney  v.  Winnebago  County  Department  of  Social  Services,  489  U.S.  1 89 
(1989),  where  the  U.S.  Supreme  Court  ruled  that  the  State  had  no  constitutional  duty  to 
protect  an  abused  child  from  his  violent  father.  In  this  case,  a child  whose  father  beat  him 
so  severely  that  he  suffered  a permanent  brain  damage  sued  the  county  department  of 
social  services  for  failure  to  protect  him.  The  Court  held  that  the  Constitution  did  not 

” Joseph  Chitty,  Jr.,  A Treatise  on  the  Law  of  the  Prerogatives  of  the  Crown, 
London:  Butterworth  Co.  (1820),  at  155-161. 
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impose  on  the  State  an  affirmative  duty  to  provide  members  of  the  public  with  adequate 
protective  services.  The  Court  wrote: 

The  Due  Process  Clause  is  phrased  as  a limitation  on  the  State's  power  to  act,  not  as 
a guarantee  of  certain  minimal  levels  of  safety  and  security;  while  it  forbids  the 
State  itself  to  deprive  individuals  of  life,  liberty,  and  property  without  due  process 
of  law,  its  language  cannot  fairly  be  read  to  impose  an  affirmative  obligation  on  the 
State  to  ensure  that  those  interests  do  not  come  to  harm  through  other  means.^'* 

It  may  be  argued  that,  under  the  constitution,  state  governments  do  not  have  to 

protect  their  citizens  either  from  physical  abuse,  or  from  potential  mistakes  of  private 

publishers  in  reproductions  of  official  legal  texts.  Consequently,  the  argument  goes,  the 

government  (federal  or  state)  in  the  United  States  does  not  need  copyright  law  to  ensure 

authenticity  and  accuracy  of  official  texts.  Or,  alternatively,  in  the  United  States,  the  evil 

of  excessive  government  control  may  be  seen  as  more  dangerous  than  the  evil  of  potential 

mistakes  of  private  publishers. 

What  remains  unclear  is  why,  despite  the  federal  policy  to  the  contrary,  many  state 
governments  in  the  United  States  try  to  claim  copyright  in  their  primary  law  materials.  It 
would  appear  that  the  arguments  articulated  above  apply  with  the  same  force  both  to 
federal  and  state  governments.  One  factor  that  might  account  for  the  difference  between 
the  federal  and  state  copyright  policies  is  existence  of  the  U.S.  Government  Printing 
Office  (GPO)  on  the  federal  level  and  the  absence  of  similar  facilities  on  the  state  level. 

The  GPO  (that  publishes  a wide  range  of  government  materials,  including  U.S. 
Supreme  Court  opinions)  is  sponsored  by  taxpayers’  money.  Instead  of  establishing  a 
similar  centralized  printing  agency,  many  state  governments  contract  with  private 
publishers  for  publication  of  their  statutory  and  legislative  materials.  To  provide  financial 


at  194-197. 


342 


incentive  for  private  publishers,  state  governments  seek  to  grant  them  exclusive  rights  to 
pubhsh  compilations  of  state  statutory,  legislative,  and  judicial  materials.  This  way, 
publishers  could  recoup  their  initial  investment  and  even  profit  from  pubhcation  of 
government  texts.  At  least  this  is  the  argument  that  state  governments  employed  in  the 
early  20***  century  to  defeat  a proposed  amendment  to  federal  copyright  law  that  would 

25 

have  banned  copyright  in  state  government  works. 

However,  the  need  to  provide  financial  incentive  to  private  pubUshers  doesn’t  fiilly 
explain  why  some  states  claim  copyright  in  their  materials.  Instead  of  granting  copyright 
to  private  publishers,  state  governments  could  pay  them  for  the  labor  of  printing 
government  works.  Only,  in  this  case,  pubhcation  of  government  works  would  be  added 
as  an  item  of  expenditure  to  the  states’  annual  budget,  while  the  grant  of  copyright,  at 
least  initially,  costs  the  governments  nothing.  Still,  the  question  of  why  state  and  federal 
copyright  pohcies  differ  may  be  a subjeet  for  further  study. 

Research  question  # 2;  (a)  How  did  the  American  and  British,  laws  regarding 
ownership  of  government  pubhcations  (including  primary  law  materials)  develop  since 
their  codification  in  the  early  1900s?  (b)  What  is  a possible  explanation  for  differences  in 
copyright  pohcies  of  the  United  States  and  the  United  Kingdom? 

Despite  differences  in  their  copyright  laws,  the  United  States  and  the  United 
Kingdom  share  some  common  trends  in  enforcing  proprietary  rights  in  government 
pubhcations.  For  instance,  both  countries  distinguish  between  primary  law  materials  and 
other  pubhcations  produced  by  government  agencies.  Government  agencies  in  both 


See  Chapter  8 . 
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countries  do  not  enforce  copyright  in  primary  law  materials  while  trying  to  secure 
exclusive  rights  in  other  pubhcations. 

The  United  Kingdom  has  long  distinguished  between  parliamentary  and  non- 
parliamentary publications.  This  distinction  was  made  for  the  first  time  in  the  Treasury 
Minute  of  1912  and  since  then  was  incorporated,  with  minor  changes,  into  a series  of 
administrative  regulations  including  the  Treasury  Circular  of  1958  and  the  recent  Dear 
Librarian  and  Dear  Publisher  letters.  The  U.K.  government  explicitly  waives  copyright 
in  the  parUamentary  publications,  which  include  the  acts  of  parliament,  parliamentary 
reports,  and  official  records  of  parliamentary  debates  (Hansard).  At  the  same  time,  the 
U.K.  government  has  always  enforced  Crown  copyright  in  non-parliamentary 
publications  including  scientific  and  hterary  works  published  by  government  agencies. 

Even  though  U.S.  law  bans  copyright  in  all  types  of  federal  government  works,  in 
reality  many  government  agencies  have  tried  to  impose  “copyright-like”  restrictions  on 
the  reproduction  and  dissemination  of  their  materials.^^  For  instance,  the  Department  of 
Agriculture,  the  Federal  Elections  Commission,  and  the  Department  of  Environmental 
Protection  privatized  electronic  databases  of  their  data.  In  general,  most  works  in  which 
government  agencies  seek  to  claim  proprietary  rights  include  results  of  scientific  and 
industrial  research-in  other  words,  information  that  does  not  have  a direct  bearing  on  the 
legislative  process. 

However,  in  both  countries,  the  distinction  between  various  kinds  of  government 
publications  is  not  cast  in  stone.  For  instance,  the  U.K.  government  reserves  the  right,  in 
“exceptional  circumstances,”  to  enforce  Crown  copyright  even  in  those  publications  in 

See  Chapter  9. 
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which  copyright  is  ordinarily  waived.  History  demonstrates  that  the  U.K.  government 
exercised  its  authority  to  enforce  Crown  copyright  in  exceptional  circumstances  mainly 
for  two  purposes:  to  ensure  authenticity  of  reproductions  and  to  “preserve  oflScial 
confidences.”  In  1940,  the  Stationery  Office  withdrew  fi-om  the  market  the  first  edition  of 
Penguin  Hansard  for  fear  that  the  introductory  note  acknowledging  the  Stationary 
Office’s  consent  to  the  publication  wrongly  implied  semi-official  character  of  the  book.^’ 
The  government  also  explained  that  it  wanted  to  ensure  that  quotes  were  accurate  and  not 
placed  out  of  context.  In  the  late  1990s,  the  U.K.  government  stated  once  again  that 
Crown  copyright  was  necessary  to  protect  authenticity,  accuracy,  and  integrity  of  all 
government  pubhcations. 

In  addition,  government  agencies  in  the  United  Kingdom  sometimes  use  Crown 
copyright  to  avoid  leaking  their  internal  information  to  the  public.^’  For  instance,  in  the 
1950s,  the  U.K.  Customs  Department  stated  that  it  used  the  Crown  copyright  symbol  on 
its  manuals  as  an  alternative  to  protecting  information  under  the  Official  Secrets  Act. 
Other  examples  include  enforcement  of  Crown  copyright  in  documents  concerning  the 
nuclear  weapons  installation,^”  and  protection  of  unpublished  royal  correspondence  by 
means  of  Crown  copyright.  In  the  late  1980s,  there  was  a parliamentary  proposal  to  limit 
Crown  copyright  only  to  documents  regarding  the  “defense  of  the  realm”  and  national 


Letter  of  Harry  Crookshank,  Controller,  to  Sir  Francis  Fremantle,  Chairman  of  the 
Select  Committee  on  Publications  and  Debate  Reports  (Aug.  3,  1940). 

See  The  Future  Management  of  Crown  Copyright,  Cm.  4300  (March  1999). 

See  Chapter  3. 

Secretary  of  State  for  Defense  v.  Guardian  Newspapers  Ltd.,  3 AllE.R.  601  (1984). 
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security.^’  The  proposal  was  withdrawn  only  after  the  government  minister  explained  to 
the  Lords  that  national  security  information  is  protected  under  the  Official  Secrets  Act. 

The  United  States  also  faced  the  claims  that  government  should  use  copyright  to 
protect  authenticity  and  secrecy  of  official  information.  In  the  1960s,  government 
agencies  used  these  arguments  when  lobbying  Congress  to  allow  copyright  of 
government  publications  in  “exceptional  cases.”  For  instance,  in  1961  the  Copyright 
Office  issued  a report  stating  that  copyright  could  prevent  “distortion  in  a dangerous 
manner”  of  some  governmental  publications.^^  Similarly,  the  Department  of  Air  Force 
argued  that  government  copyright  could  prevent  distorted  translations  of  government 
works  “by  inept  or  unfriendly  publisher[s]”  in  foreign  countries.^^  However, 
representatives  of  library  associations  and  the  press  strongly  opposed  this  argument, 
claiming  that  government  copyright  could  interfere  with  a free  competition  among 
private  publishers  and  with  the  citizens’  right  to  access  government  information. 

In  both  countries,  the  laws  on  copyright  in  government  publications  were 
challenged  in  the  process  of  legislative  revisions  of  copyright  laws.  It  is  interesting  that, 
at  times,  the  same  arguments  served  different  purposes  in  the  two  countries.  For  instance, 
in  the  late  1940s,  the  U.K.’s  Department  of  Scientific  and  Industrial  Research  asked  the 
government  to  waive  copyright  in  scientific,  technical,  and  industrial  publications  to 

493  Parl.  Deb.,  H.L.  (5*  ser.)  1389-1392  (1988). 

Staff  OF  House  Comm,  on  Judiciary,  87™  Cong.,  U'^Sess.,  Copyright  Law 
Revision:  Report  of  the  Register  of  Copyrights  in  the  General  Revision  of  the 
U.S.  Copyright  Law  131  (Comm.  Print  1961). 

Copyright  Law  Revision:  Hearings  on  H.R.  4347,  HR.  5680,  HR.  6831,  HR.  6835 
Before  Subcommittee  No.  3 of  the  House  Committee  on  the  Judiciary,  Part  2,  89**"  Cong. 
1123  (1965). 
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facilitate  their  distribution  to  the  pubhc.  In  contrast,  in  the  United  States  in  the  1960s, 
government  agencies  that  sponsored  scientific  and  industrial  research  urged  Congress  to 
enforce  copyright  in  technical  publications,  thus  allowing  agencies  to  collect  copyright 
royalties  or  to  encourage  private  publication  of  government-sponsored  research  by 
granting  copyright  to  private  pubUshers. 

In  addition,  in  the  United  Kingdom  in  the  1980s,  members  of  the  Parliament 
proposed  to  waive  Crown  copyright  for  purposes  of  academic  research  and  study.  Some 
members  also  claimed  that  copyright  in  parliamentary  materials  could  “jeopardize  the 
democratic  nature  of  the  country’s  political  process,”  and  that  copyright  could  be  used  as 
a means  of  restricting  “the  democratic  rights  of  individuals  or  the  population.”^" 

However,  none  of  their  proposals  were  adopted.  It  is  ironic  that,  in  their  arguments, 
British  opponents  of  Crown  copyright  often  referred  to  the  “public  domain”  model  of  the 
United  States,  while  those  favoring  government  copyright  in  the  United  States  called 
attention  to  the  British  practice  of  enforcing  proprietary  rights  in  official  publications. 

The  biggest  changes  in  the  Crown  copyright  provision  since  1911  occurred  when 
the  Copyright,  Designs,  and  Patents  Act  of  1988  abolished  the  “first  publication  rule”  and 
created  a separate  category  of  Parliamentary  copyright. Under  the  “first  publication 
rule,”  the  Crown  held  copyright  in  aU  materials  first  published  by  the  Crown  (even 
though  they  could  have  been  created  by  private  authors).  When  this  rule  was  abolished, 
members  of  the  Parliament  were  concerned  that  parliamentary  materials  would  remain 

Official  Report  of  Parliamentary  Debate  in  the  House  of  Commons:  Standing 
Committees,  Session  1987-1 988, Vol.  V,  Proceedings  of  Standing  Committee  E,  at  104- 
105  (May  17,  1988). 

See  Chapter  3. 
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unprotected,  and  thus  established  the  separate  category  of  Parhamentary  copyright  which 
subsists  in  parhamentary  bills,  records  of  debates,  and  other  parhamentary  documents. 

Recently,  there  has  been  a trend  in  both  countries  to  treat  government  information 
as  a marketable  commodity.  In  the  1980s,  government  agencies  in  the  United  States  and 
the  United  Kingdom  were  under  pressure  to  generate  revenue  from  the  sale  of  their 
pubhcations  to  the  pubhc.  The  U.K.  government  identified  a special  class  of  information 
that  enjoyed  complete  protection  of  Crown  copyright-tradable  information,  defined  as 
information  enhanced  by  government  agencies  beyond  their  statutory  duties.  Similarly, 
under  the  Reagan  information  pohcy,  U.S.  government  agencies  were  urged  to  treat 
government  information  as  a commodity,  charging  a fair  market  value  for  it. 

The  emphasis  on  commercial  value  of  government  information  resulted  in  the 
initiatives  to  privatize  ofiBcial  printing  houses  in  both  countries.  In  the  United  Kingdom, 
these  initiatives  came  to  fruition  in  1996,  when  the  government  sold  Her  Majesty’s 
Stationery  OflBce  to  a private  corporation  in  hopes  that  it  would  be  better  equipped  to 
market  government  publications.  About  the  same  time.  Congress  discussed  potential 
privatization  of  the  U.S.  Government  Printing  Office,  which  would  have  enabled 
executive  agencies  to  either  pubhsh  their  materials  in-house  or  contract  with  private 
pubhshers.  It  was  argued  that  GPO’s  competition  in  the  printing  business  was 
“detrimental  to  the  American  economic  system. However,  initiatives  to  privatize  GPO 
did  not  materialize  in  the  United  States  because  of  the  strong  opposition  of  the 
hbrary  community. 


H.R.  28  §2  (2),  104**’  Cong.  (1995). 


348 


Despite  differences  in  their  copyright  laws,  both  countries  made  a considerable 
amount  of  primary  law  available  for  free  on  the  Internet.  Both  countries  placed  all  of  their 
statutory  and  most  of  their  legislative  materials  online.  However,  judicial  opinions  are  not 
as  widely  available  online  either  in  the  United  States  or  in  the  United  Kingdom.  In 
Britain,  this  could  be  explained  by  the  fact  that  the  Crown  has  never  officially  waived 
copyright  in  the  text  of  judicial  opinions,  while,  in  the  United  States,  private  publishers 
claim  copyright  in  law  reports,  which  often  includes  page  numbers  and  other  essential 
elements  of  decisions. 

The  overview  of  the  U.S.  and  U.K.  copyright  policies  regarding  ownership  of 
government  publications  demonstrates  that  the  governments  use  copyright  and  copyright- 
like restrictions  mainly  for  two  purposes-for  generating  revenue  in  the  form  of  royalty 
payments  and  license  fees  and  for  controlling  the  use  of  government  information  by  the 
public.  The  latter  ftmction  is  exercised  more  actively  in  the  United  Kingdom  where  the 
government  enforces  Crown  and  Parliamentary  copyright  to  ensure  authenticity  and 
accuracy  of  reproductions,  to  secure  confidentiality  of  government  informatiorL,  and  to 
prevent  the  use  of  government  information  “in  a potentially  hbelous  or 
slanderous  context.” 

What  is  a possible  explanation  for  differences  in  copyright  poUcies  of  the  United 
States  and  the  United  Kingdom?  The  mere  description  of  copyright  regimes  does  not 
explain  reasons  behind  the  difference  in  copyright  policies  of  the  United  States  and  the 
United  Kingdom.  Neither  does  this  description  explain  why,  despite  the  statutory  ban  on 
government  copyright,  executive  agencies  in  the  United  States  try  to  impose  “copyright- 


Dear  Librarian,  CO  (P)  48/1022,  23  Sept.  1996. 
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like”  restrictions  on  some  of  their  products,  while  the  British  government  waives  its 
exclusive  rights  in  certain  types  of  documents.  A theoretical  approach  outlined  earlier  in 
this  paper-Neil Netanel’s  “democratic  paradigm’-suggests  that,  in  promulgating 
copyright  policies,  national  legislatures  may  be  motivated  by  desire  to  promote 

• 38 

democracy  in  their  countnes. 

Netanel  first  outlined  his  analytical  fi-amework  in  his  1 996  article  published  by  the 
Yale  Law  Journal?^  Two  years  later,  in  an  article  published  in  Vanderbilt  Law  Review,  he 
explained  the  paradigm  in  greater  detail,  also  proposing  the  way  to  apply  it  on  a global 
scale.''®  Netanel  explained  that  he  developed  the  “democratic  paradigm”  as  an  alternative 
to  a purely  economic  analysis  of  copyright  laws.  Netanel  proposed  to  shift  attention  fi'om 
economic  functions  of  copyright  to  its  political,  democracy-enhancing  functions.  He 
claimed  that  the  primary  goal  of  copyright  is  not  to  regulate  the  printing  market,  but  to 
promote  a democratic  political  regime.  Netanel  wrote:  “[The]  democratic  paradigm 
makes  clear  that  while  copyright  may  operate  in  the  market,  copyright’s  fundamental 
goals  are  not  of  the  market.”'*'  According  to  the  scholar,  copyright’s  fundamental  purpose 
is  to  underwrite  political  competency  of  the  citizenry,  thus  enhancing  participatory, 
democratic  nature  of  the  civil  society. 

Two  concepts  are  central  to  Netanel’ s analysis-civil  society  and  democracy. 

Netanel  defines  civil  society  as  “a  sphere  of  voluntary,  nongovernmental  association  in 

See  Chapter  1 . 

Neil  Netanel,  Copyright  and  Democratic  Civil  Society,  106  YaleL.  J.  283  (1996). 

''®  Neil  Netanel,  Asserting  Copyright’s  Democratic  Principles  in  the  Global  Arena,  51 
Vand.  L.  Rev.  217  (1998). 

See  Netanel,  Copyright  and  Democratic  Civil  Society,  at  341. 
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which  individuals  determine  their  shared  purposes  and  norms,”  such  as  churches,  unions, 
political  and  social  movements,  schools  of  thought,  and  educational  institutions.'*^  Under 
Netanel’s  definition,  civil  society  exists  outside  of  the  official,  government  structures-it 
is  a sphere  of  grass-root  campaigns,  public  initiatives,  and  popular  discourse. 
Government-initiated  communications,  arguably,  would  be  outside  of  the  sphere  of  a 
civil  society.  However,  a fi^eewheeUng  public  discussion  of  government  policy  would  fall 
under  the  definition. 

The  second  concept  central  to  Netanel’s  analysis  is  that  of  democracy.  Netanel 
admits  that  there  is  no  one  single,  uniform  definition  of  democracy.'*^  For  instance,  both 
the  United  States  and  the  United  Kingdom  are  democratic  societies;  however,  the  systems 
of  government  in  the  two  countries  are  different.  The  United  States  has  a presidential 
system  of  government  (where  the  political  executive  is  not  part  of  the  legislature,  but  is 
directly  elected  by  the  electorate),  while  the  United  Kingdom  has  a parliamentary  system 
of  government  (where  the  political  executive  is  part  of  the  legislature,  is  selected  by  the 
legislature,  and  can  be  removed  by  the  legislature  if  it  removes  its  support).'*^  To  apply 
the  “democratic  paradigm”  to  different  countries,  Netanel  adopts  the  “niiriiinalist  concept 
of  political  democracy”  formulated  by  political  scientist  Robert  Dahl.  Dahl  based  his 
definition  of  democracy  on  the  seven  “minimum  requirements”  of  a “rudimentary 


Id.  at  342. 

“*^  See  Netanel,  Asserting  Copyright’s  Democratic  Paradigm,  at  238-239. 

‘*‘*  David  Simpson,  U.K.  Government  and  Politics  in  Context,  London:  Hodder  & 
Stoughton  (1998). 
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democracy,”  which  included  freedom  of  expression  and  the  right  of  citizens  to  alternative 
sources  of  information.''^ 

Relying  on  Dahl’s  definition,  Netanel  proposed  to  analyze  copyright  law  on  the 
basis  of  how  well  it  advances  any  of  the  minimum  requirements  for  democracy.  In 
particular,  Netanel  argues  that,  in  a democratic  civil  society,  copyright  should  promote 
freedom  of  expression  and  should  help  establish  alternative  sources  of  information. 

First,  Netanel  states  that  copyright  promotes  freedom  of  expression  by  providing 
financial  incentives  for  authors  to  create  and-for  publishers-to  disseminate  expressive 
works.  By  giving  authors  exclusive  rights  in  their  works,  copyright  law  emphasizes  the 
value  of  individual  contribution  to  public  discourse,  i.e.  the  value  of  self-expression.  “In 
recognizing  the  positive  social  contributions  of  an  individual’s  expressive  autonomy  and 


The  list  of  minimum  requirements  for  democracy: 

1 . Control  over  government  decisions  about  policy  is  constitutionally  vested  in  elected 
officials. 

2.  Elected  officials  are  chosen  in  frequent  and  fairly  conducted  elections  in  which 
coercion  is  comparatively  uncommon. 

3.  Practically  all  adults  have  the  right  to  vote  in  the  election  of  officials. 

4.  Practically  all  adults  have  the  right  to  run  for  elective  offices  in  government. 

5.  Citizens  have  a right  to  express  themselves  without  the  danger  of  severe  punishment 
on  political  matters  broadly  defined. 

6.  Citizens  have  a right  to  seek  out  alternative  sources  of  information.  Moreover, 
alternative  sources  of  information  exist  and  are  protected  by  law. 

7 . . . Citizens  also  have  the  right  to  form  relatively  independent  associations  or 
organizations,  including  independent  political  parties  and  interest  groups. 

Roberta.  Dalh,  Dilemmas  of  Pluralist  Democracy,  New  Haven:  Yale  University 
Press  (1982),  at  10-11. 
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achievement,  copyright  reaffirms  the  worth  of  the  individual.  In  so  doing,  it  lends  support 
to  a regime  of  personal  liberty,  striking  at  the  core  of  authoritarian  govemment.”^^ 
Second,  by  granting  authors  limited  monopoly  over  their  expressive  works, 
copyright  helps  maintain  an  independent  sector  of  authors  and  publishers,  who  do  not 
rely  either  on  the  government  or  private  philanthropists  for  patronage.  “The  sector’s 
financial  independence  fi'om  state  patronage  enhances  its  ability  to  act  as  a watchdog  of 
the  state,  to  expose  corruption  and  authoritarian  retrenchment  and  to  level  criticism  of 
government  officials  and  their  poUcies.”^’ 

Netanel  also  stresses  that,  by  limiting  the  copyright  term  and  allowing  “fair  use”  of 
protected  works,  copyright  law  helps  guard  against  monopolization  of  expressive  works 
by  its  owners,  while  maintaining  a public  domain  of  works. 

Netanel’s  articles  contain  the  following  statements  on  the  way  to  apply  the 
“democratic  paradigm”  as  an  analytical  tool: 

Statement  # 1 : “Copyright  holder  rights  should  be  sufficiently  robust  to  support 
copyright’s  democracy-enhancing  functions,  but  not  so  broad  and  unbending  as  to  chiU 
expressive  diversity  and  hinder  the  exchange  of  information  and  ideas.”^* 

Statement  # 2:  “The  question  to  be  assessed  in  this  instance  is  whether  copyright 
helps,  within  the  fi’amework  of  advanced  representative  democracies,  to  create 


Id.  at  229. 
Id.  at  268. 

48 


Id.  at  220. 
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possibilities  for  greater  diversity  of  expression,  a higher  level  of  citizens’  political 
acumen,  and  a vibrant,  highly  participatory  civil  society.”^^ 

In  addition,  Netanel  stresses  that,  in  applying  this  formula,  particular  attention 
should  be  paid  to  the  local  conditions  of  any  given  coxmtry. 

Netanel  divided  all  countries  into  three  stages  of  political  development:  those 
countries  that  are  undergoing  transition  from  authoritarian  to  democratic  regime;  the 
countries  in  the  political  stage  of  “democracy  consolidation”  (the  stabilization  of  nascent 
democratic  culture  and  institutions);  and  those  countries  that  already  have  “an  essentially 
well-established  political  democracy.”  According  to  Netanel,  copyright  law  should  play 
different  roles  on  each  stage  of  a country’s  political  development.  For  instance,  Netanel 
argues  that  in  well-established  political  democracies,  such  as  the  United  States  and  the 
United  Kingdom,  copyright  law  should  further  enhance  the  democratic  regime  by 
creating  possibilities  “for  greater  diversity  of  expression,  a higher  level  of  citizens’ 
political  acumen,  and  a vibrant,  highly  participatory  civil  society.”^” 

Application  of  Netanel’s  Analytical  Framework  To  Government  Documents 
In  his  articles,  Netanel  did  not  apply  the  “democratic  paradigm”  to  the  copyright  in 
government  publications.  He  mentioned  this  issue  only  once,  in  the  context  of  discussing 
the  role  of  copyright  law  in  advanced  democratic  societies.  Specifically,  Netanel 
recognized  that,  in  advanced  democracies,  legal,  political,  and  administrative  documents 
would  be  created  regardless  of  their  copyright  status.  “It  may  well  be,  indeed,  that  the  sort 

Id.  at  248. 

Specifically,  Netanel  writes  that  in  well-developed  democracies  copyright  law  should 
foster  “a  proactive  polity,  vibrant  and  pluralist  civil  society,  deliberative  public  discourse, 
and  high  level  of  political  competency.  Id.  at  248-249. 
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of  information  and  opinion  that  is  arguably  most  critical  for  democratic  governance  is 
precisely  that  which  would  be  produced  by  elected  ofBcials,  government  agencies, 
political  partisans,  non-profit  groups,  special  interest  groups,  and  Internet  e-mailers  even 
without  the  eopyright  ineentive,”^'  Netanel  wrote.  However,  he  argued  that,  even  if 
government  entities  and  political  activists  do  not  need  additional  incentives  for 
disseminating  their  information  to  the  public,  private  publishers,  who  are  also  involved  in 
the  distribution  of  government  information,  very  well  may  need  this  incentive. 

Applying  Netanel’s  analytical  Ifamework,  this  author  will  try  to  determine  whether 
the  existence  or  absence  of  copyright  in  government  publications  promotes  democratic 
culture  in  the  United  States  and  the  United  Kingdom.  In  applying  Netanel’s  “democratic 
paradigm,”  this  author  inquires: 

1 . Whether  copyright  in  government  publications  promotes  or  impedes  creation  of 
works  based  on  government  information; 

2.  Whether  copyright  in  government  publications  supports  or  suppresses  an 
independent  sector  of  authors  and  publishers; 

3.  Whether  eopyright  in  government  publications  fosters  or  inhibits  eitizen 
participation  in  political  decision-making. 

The  advantage  of  Netanel’s  analytical  fi-amework  is  in  formulating  specific 
questions  designed  to  determine  whether  a national  copyright  regime  promotes 
democratic  culture  in  a given  country.  However,  as  the  following  discussion  shows,  the 


Id.  at  250. 

These  questions  are  based  on  the  Statements  #1-2  above. 
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downside  of  the  paradigm  is  its  tendency  to  explain  most  differences  in  national 
copyright  regimes  by  the  differences  in  national  democratic  cultures. 

1 ) Does  copyright  in  government  publications  promote  or  impede  creation  of  works 
based  on  government  information?  Discussions  on  the  role  of  copyright  in  disseminating 
government  publications  occurred  in  both  countries  during  revision  of  national  copyright 
laws-in  the  1960-70s  in  the  United  States  and  in  the  1950s  and,  subsequently,  in  the 
1980s  in  the  United  Kingdom.  The  main  arguments  in  favor  of  governmental  copyright 
were:  (a)  copyright  would  encourage  governmental  agencies  to  engage  in  publishing 
activity;  (b)  governmental  employees  would  write  and  publish  more  works  in  their  areas 
of  responsibility;  and  (c)  U.S.  agencies  argued  that  copyright  would  provide  incentive  to 
publishers  abroad  to  invest  in  translation  and  publication  of  U.S.  government  works. 

To  the  contrary,  the  opponents  of  governmental  copyright  in  both  countries  argued 
that  copyright  would  result  in  fewer  works  based  on  government  information.  In 
particular,  they  argued  that:  (a)  agencies  would  use  copyright  to  suppress  public 
documents;  and  (b)  copyright  would  impede  creation  of  works  based  on  government 
information  because  private  authors  and  publishers  would  have  to  secure  government’s 
permission  prior  to  publication  and  to  pay  hefty  copyright  fees. 

The  study  of  legislative  debates  over  governmental  copyright  in  the  United  States 
and  the  United  Kingdom  offers  an  insight  into  political  realities  of  the  two  countries.  The 
U.S.  and  U.K.  legislators  faced  similar  arguments  in  favor  and  against  governmental 
copyright.  The  fact  that  they  arrived  at  different  outcomes  demonstrates  that  similar 
arguments  carry  different  political  weight  in  the  two  countries. 
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In  the  United  Kingdom,  the  Stationery  Office  has  traditionally  differentiated 
between  those  publications  that  governmental  entities  are  statutorily  required  to  produce, 
such  as  the  texts  of  laws  and  parliamentary  debates,  and  other,  discretionary  publications 
deriving  from  governmental  activities  “whose  pursuit  is  a matter  of  ad  hoc  policy  rather 
than  constitutional  necessity.”^^  It  has  been  the  policy  of  the  Stationery  Office  to  enforce 
Crown  copyright  in  discretionary  government  publications  on  the  ground  that 
competition  from  private  publishers  may  undercut  their  official  sales  and  reducing 
governmental  revenue.  The  Stationery  Office  reasoned  that,  if  agencies  were  not 
compensated  by  the  sale  proceeds  or  copyright  royalty  payments,  they  would  choose  to 
cut  down  the  number  of  their  discretionary  publications. 

Still,  some  members  of  Parliament  argued  that  enforcement  of  Crown  copyright  in 
governmental  works  impedes  scholarly  research  in  the  fields  of  history  and  art.  In  the  late 
1950s,  Eric  Fletcher,  a member  of  the  House  of  Commons,  urged  the  government  to 
allow  free  reproduction  in  works  of  scholarship  of  “any  photograph  or  reasonable  extracts 
from  any  literary  work”  copyrighted  by  the  Crown.  Fletcher  said  copyright  fees  charged 
by  government  agencies,  together  with  the  high  costs  of  printing,  made  it  difficult  for 
scholars  to  publish  research  “for  which  inherently  there  is  a limited  demand.”  However, 
Fletcher  withdrew  his  proposal  after  the  Secretary  of  Trade  stressed  that  governmental 
papers  were  subject  to  the  fair  dealing  provision,  which  allowed  unauthorized 
reproduction  of  portions  of  copyrighted  works  in  the  interests  of  news  reporting  and 
scholarly  research. 


See  Chapter  3. 
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This  tension  between  two  competing  interests-securing  financial  resources  for 
government  agencies  to  engage  in  publishing  activity  while  facilitating  production  of 
independent  works  based  on  government  information-is  stiU  one  of  the  key  factors  in  the 
U.K.  copyright  policy.  On  the  one  hand,  the  government  enforces  Crown  copyright  in  all 
tradable  information  defined  as  works  produced  by  government  agencies  as  a by-product 
of  their  statutorily  mandated  activities  (i.e.  discretionary  government  works).  On  the 
other  hand,  the  government  allows  fi-ee-of-charge  reproduction  of  portions  of  oflBcial 
works  in  a “value-added”  context,  i.e.  “where  the  oflBcial  text  has  had  value  added  to  it 
by  compilation  with  other  related  text,  analysis,  commentary,  annotation,  indexing  or 
cross-referencing . ” 

Arguably,  this  approach  to  copyright  policy  “kills  two  birds  with  one  stone”-it  both 
secures  financial  resources  for  agencies  to  engage  in  publishing  activity  and  facilitates 
creation  of  independent  critical  works  based  on  government  information.  The  argument  is 
even  stronger  if  one  assumes  that  verbatim  reproduction  of  oflBcial  texts  by  private 
publishers  adds  little,  if  anything,  to  public  discourse,  while  production  of  critical, 
“value-added”  works  enriches  public  discourse  by  generating  new  ideas  and  casting 
oflBcial  information  in  a new  light. 

In  the  United  States,  arguments  over  governmental  copyright  raged  during  revision 
of  copyright  laws  in  the  1960s  and  early  1970s.  Executive  agencies,  including  the 
Department  of  Air  Force,  the  Atomic  Energy  Commission  and  NASA  asked  Congress  to 
give  agencies  discretion  to  decide  whether  or  not  to  claim  copyright  in  their 
publications.^'’  The  agencies  advanced  arguments  similar  to  those  employed  by 

See  Chapter  8. 
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government  departments  in  the  United  Kingdom.  In  particular,  they  claimed  that 
existence  of  governmental  copyright  would  facilitate  wider  dissemination  of  technical 
and  scientific  information  and  would  encourage  publishers  abroad  to  invest  into 
translation  and  publication  of  U.S.  government  works.  In  addition,  representatives  of 
private  publishing  industry  argued  that  copyright  would  encourage  government 
employees  to  write  and  publish  works  in  the  areas  of  their  expertise,  even  if  not  required 
by  their  ofiBcial  duties. 

However,  representatives  of  the  press  and  library  community  warned  legislators 
that  government  agencies  might  want  to  use  copyright  as  a means  of  censorship.  For 
instance,  Irwin  Carp,  of  Authors’  League  of  America,  argued  that  copyright  would  allow 
agencies  to  suppress  public  documents.  Harry  Rosenfield,  representing  educational 
institutions,  claimed  that  governmental  copyright  would  violate  the  public’s  right  to 
access  government  documents.  Rosenfield  argued  that  such  a right  is  guaranteed  by  the 
First  Amendment  to  the  Constitution.  It  is  remarkable  that  congressional  hearings  do  not 
contain  a record  of  anyone  objecting  Rosenfield  on  the  ground  that  the  fair  use  provision 
in  copyright  law  “takes  care”  of  the  First  Amendment  concerns  by  allowing  unauthorized 
reproduction  of  copyrighted  works  for  limited  purposes,  including  news-gathering  and 
scholarly  research. 

It  was  the  argument  of  newspaper  publishers  and  the  library  community  that  carried 
the  day  in  Congress.  The  public  interest  in  uninhibited  access  to  governmental  documents 
overcame  the  interest  of  some  executive  agencies  in  enforcing  copyright  in  their 
publications.  Why  did  Congress  reach  this  result?  It  is  only  an  educated  guess,  but  the 
political  atmosphere  of  the  times  may  have  influenced  this  outcome.  After  aU,  in  1 964, 
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the  U.S.  Supreme  Court  asserted  “a  profound  national  commitment  to  the  principle  that 
debate  on  public  issues  should  be  uninhibited,  robust,  and  wide-open.”^^  And  at  the  same 
time  Rosenfield  was  making  the  argument  about  the  public’s  right  to  know.  Congress  was 
in  the  process  of  passing  the  Freedom  of  Information  Act  of  1966.  Underlying  this  act 
was  the  premise  that  federal  executive  branch  and  administrative  agency  records  were  by 
definition  open  to  public  inspection,  unless  agencies  gave  specific  reasons  for 
withholding  them.  Could  it  be,  that  in  the  context  of  enacting  a statutory  right  for  public 
access  to  government  information,  it  would  be  difiScult  to  argue  for  restricting 
reproduction  of  government  publications  by  means  of  copyright? 

The  comparison  of  legislative  discussions  over  governmental  copyright 
demonstrates  that  the  same  arguments  carry  different  political  weight  in  the  United 
Kingdom  and  the  United  States.  In  the  United  States,  the  values  of  uninhibited  public 
access  to  government  information  and  fi'eedom  of  the  press  dominated  the  discussion, 
while  in  the  United  Kingdom,  the  emphasis  was  placed  on  the  continuing  financial 
viability  of  government  agencies  and  their  ability  to  generate  more  publications. 

2)  Does  copyright  in  government  publications  support  or  suppress  an  independent 
sector  of  authors  and  publishers?  The  question  of  whether  copyright  in  government 
publications  supports  or  inhibits  an  independent  publishing  sector  is  difficult  to  answer 
without  reliable  statistical  data.  On  its  face,  both  the  United  States  and  the  United 
Kingdom  appear  to  have  strong  sectors  of  private  publishing,  especially  if  one  takes  into 
consideration  the  fact  that  two  major  law-publishing  companies.  West  and  Reed  Elsvier, 
are  respectively  American  and  British  corporations.  However,  it  is  unclear  whether  the 
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existence  of  one  or  two  large  publishers  indicates  that  the  nation’s  independent 
publishing  sector,  which  includes  small  and  medium-sized  publishers,  is  overall 
well  developed. 

Arguably,  enforcement  of  copyright  in  government  pubhcations  may  impede  the 
development  of  independent  publishing  sector  by  imposing  “a  tax”  upon  private 
reproduction  of  ofiBcial  texts.  Enforcement  of  copyright  may  constitute  a “tax”  because  it 
imposes  two  kinds  of  burdens  on  private  publishers:  (a)  a financial  burden  of  paying 
copyright  royalties  or  license  fees  (for  instance,  in  1963,  the  Sunday  Telegraph  paid 
£3,500  for  permission  to  reprint  the  full  text  of  a governmental  report);  and  (2)  the  burden 
of  spending  time  and  effort  in  securing  permission  to  reproduce  governmental  works  (i.e. 
“transaction  costs”).  Hefty  copyright  payments  together  with  high  transaction  costs  may 
discourage  independent  publishers  fi’om  reproducing  official  texts. 

The  1940  publication  of  Penguin  Hansard  was  a glaring  example  of  the  difficulties 
that  a private  British  pubhsher  faces  when  reprinting  copyrighted  government  documents. 
Penguin  Books  had  to  suppress,  at  considerable  financial  cost,  the  first  edition  of  Penguin 
Hansard  (a  compilation  of  parliamentary  debates)  because  of  alleged  inadequacy  of  the 
introductory  note.^^  The  Stationary  Office  required  the  Penguin  Books  to  revise  the  note, 
making  it  clear  that  “permission  was  not  given  (as  alleged)  to  “this  pubUcation”  but  only 
to  the  use  of  the  material”  and  that  the  selection  of  actual  extracts  from  parhamentary 
debates  were  entirely  the  pubhsher’ s responsibility.  The  Stationery  Office  may  have  had 
a benign  motive  for  its  request-to  prevent  the  pubhc  fi"om  mistakenly  concluding  that  the 
Penguin  Hansard  received  an  official  imprimatur.  However,  the  process  of  securing  the 

See  Chapter  3. 
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government’s  consent  to  the  publication  and  subsequent  suppression  of  the  entire  first 
edition  cost  Penguin  Books  dearly. 

Throughout  the  second  half  of  the  20**’  century,  under  both  the  1956  and  1988 
copyright  legislation,  the  Stationery  Office  charged  private  publishers  increased  fees  for 
the  right  to  reproduce  even  those  governmental  materials  in  which  copyright  was 
generally  waived.  As  a result,  60  years  after  the  “unfortunate  incident”  with  Penguin 
Hansard,  British  publishers  still  urged  the  government  to  relax  its  copyright  regime.  In 
1998,  Reuters,  Reed  Elsevier  and  FT  Electronic  Publishing  argued  in  their  response  to  the 
Green  paper  on  Crown  Copyright  in  the  Information  Age  that  enforcement  of  copyright 
in  government  publications  puts  British  publishers  at  a disadvantage  vis-a-vis  their  U.S. 
counterparts  who,  generally,  do  not  have  to  pay  for  reproduction  of  official  information.^^ 
The  companies  wrote  that  relaxation  of  the  copyright  regime  would  facilitate  the 
development  of  new  information  services  in  the  United  Kingdom. 

Echoing  the  companies’  argument,  the  European  Commission  stated  in  one  of  its 
policy  papers  that  the  lack  of  consistent  access  to  government-held  information  makes 
European  markets  less  attractive  for  companies  providing  information  services.  In 
particular,  the  commission  drew  attention  to  the  fact  that,  instead  of  investing  in 
European  industry,  the  British/Dutch  Reed  Elsevier  group  acquired  LEXIS-NEXIS,  one 
of  the  leading  electronic  publishers  in  the  United  States.  The  commission  claimed  that  the 
overseas  market  attracted  Reed  Elsevier  because  the  United  States  provides  relatively 
open  access  to  government  publications. 


See  Chapter  5. 
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Given  the  difficulties  that  private  publishers  face  in  the  United  Kingdom,  one 
would  think  that  publishers  in  the  United  States  would  be  content  with  the  law  that  bans 
copyright  in  all  federal  government  works.  However,  from  the  standpoint  of  a private 
publisher,  there  is  one  downside  in  placing  government  materials  in  the  “public  domain”- 
the  publisher  can  reproduce  them,  but  so  does  anyone  else.  Since  the  1900s,  private 
publishers  in  the  United  States  argued  that  they  need  exclusive  rights  in  the  published 
governmental  material  to  recoup  their  initial  investment.  This  argument  has  been 
particularly  successful  on  the  state  level,  with  many  states  granting  exclusive 
reproduction  rights  to  their  statutes  and  judicial  decisions  to  a particular  private  publisher. 
This  argument  also  may  account  for  the  fact  that  the  federal  copyright  law  has  never  been 
amended  to  ban  copyright  in  state,  as  well  as  federal  government  works.  Most  recently, 
private  publishers  claimed  they  need  a grant  of  exclusive  rights  to  help  executive 
agencies  develop  electronic  information  systems  (because,  arguably,  without  exclusive 
rights  to  sell  and  license  their  electronic  products,  the  agencies  will  be  unable  to  recoup 
their  initial  investments). 

The  above  discussion  shows  that  enforcement  of  copyright  in  government  materials 
appears  to  slow  down  development  of  new  information  products.  However,  the  lack  of 
exclusive  rights  in  government  materials  may  have  its  downside  by  not  providing  private 
publishers  with  a financial  incentive  to  help  government  agencies  develop  new  electronic 
products.  Of  course,  the  latter  problem  could  be  solved  by  paying  private  companies  for 
their  efforts  instead  of  granting  them  exclusive  rights  of  reproduction  and  distribution. 

3)  Does  copyright  in  government  publications  foster  or  inhibit  citizen  participation 
in  political  decision-making?  The  third  inquiry  within  Netanel’s  analytical  framework  has 
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two  logical  sub-questions:  (a)  whether  the  enforcement  of  copyright  restricts  pubhc 
access  to  government  publications,  or,  alternatively,  whether  the  absence  of  copyright 
makes  government  pubhcations  more  available  to  the  pubhc;  and  (b)  whether  the  relative 
ease/  difficulty  in  accessing  government  pubhcations  affects  citizen  participation  in 
pohtical  decision-making.  Consequently,  in  order  to  prove  that  the  copyright  regime  that 
places  government  pubhcations  in  the  pubhc  domain  promotes  democratic  values  better 
than  the  regime  under  which  the  government  retains  exclusive  rights  in  its  materials,  one 
has  to  show  that:  (a)  placement  of  government  works  in  the  pubhc  domain  results  in 
better  pubhc  access  to  such  works;  and  that  (b)  when  p>eople  have  easy  access  to 
government  works,  the  level  of  their  pohtical  involvement  increases. 

Proponents  of  the  “pubhc  domain”  system  in  both  countries  argue  that  copyright 
tends  to  restrict  pubhc  access  to  government  pubhcations.  This  argument  has  some 
support  in  the  history  of  the  United  Kingdom,  where  the  government  often  used  Crown 
copyright  as  a way  of  keeping  sensitive  documents  secret.  For  instance,  in  the  1950s,  the 
U.K.  customs  department  used  copyright  as  a tool  of  preserving  “official  confidence”  in 
its  internal  documents.  In  the  early  1980s,  the  U.K.  defense  secretary  successfuhy  used 
copyright  to  prevent  the  information  about  a nuclear  weapons  instahation  from  leaking  to 
newspapers.  More  recently,  in  the  1990s,  the  U.K.  government  claimed  copyright  in  the 
documents  of  its  counterintelhgence  service  to  prevent  their  pubhcation  by  former 
members  of  the  service. 

However,  the  existence  of  copyright  in  government  pubhcations  does  not  always 
result  in  restricted  pubhc  access  to  official  information.  One  of  the  purposes  of  this  study 
was  to  check  online  avahabihty  of  primary  law  materials  in  the  United  States  and  the 
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United  Kingdom.  This  was  done  under  assumption  that  the  country  with  no  copyright  in 
federal  government  works  would  place  more  governmental  publications  on  the  World 
Wide  Web.  However,  on  examination,  it  turned  out  that  both  the  United  States  and  the 
United  Kingdom  place  the  texts  of  their  statutes  and  legislative  materials  online.  At  the 
same  time,  despite  the  absence  of  copyright  in  opinions  of  U.S.  courts,  online  users  do 
not  have  a free-of-charge  access  to  a comprehensive  electronic  database  of  federal 
judicial  decisions  (even  though  many  federal  and  state  courts  do  post  online  their  recent 
decisions).  On  the  other  hand,  even  though  the  Crown  claims  copyright  in  opinions  of 
U.K.  judges,  many  judicial  decisions  are  available  free-of-charge  on  the  U.K.  websites. 
Consequently,  an  assumption  that  enforcement  of  copyright  necessarily  results  in 
restricted  public  access  to  government  materials  is  not  always  accurate. 

Even  if  one  assumes  that,  under  the  “public  domain”  system,  the  public  has  better 
access  to  governmental  materials,  it  is  unclear  whether  the  relative  ease  of  access  to 
official  information  leads  to  the  increased  public  involvement  in  the  political  process. 

The  argument  is  made  that  the  more  accessible  the  government  information  is,  the  more 
fully  the  citizens  are  involved  in  the  democratic  process.^*  In  the  United  Kingdom,  this 
argument  was  made  to  support  the  proposal  to  abolish  Crown  copyright  in  governmental 
materials.  However,  the  relationship  between  citizens’  access  to  government  information 
and  the  level  of  public  involvement  in  the  political  process  may  be,  at  best,  correlative, 
rather  than  causative.  Further  studies  are  needed  to  determine  whether  the  level  of  public 
participation  correlates  to  the  degree  of  government  openness  in  a given  society. 

Similarly,  the  Library  and  Information  Commission  argued  that  official  information 
was  one  of  the  bases  “upon  which  an  informed  citizenry  can  participate  in  democratic 
decision-making.” 
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Moreover,  there  is  a logical  flaw  in  the  argument  that,  so  long  as  public  awareness 
of  governmental  activities  may  foster  participation  in  a democratic  decision-making,  the 
public  should  have  unrestricted  access  to  government  publications.  By  compensating 
authors,  copyright  law  presumably  provides  them  with  financial  incentive  to  create  more 
works.  If  the  public  receives  free-of-charge  access  to  the  works  that  are  valued  the  most, 
their  authors  would  be  under-compensated,  having  little  financial  incentive  to  engage  in 
fiirther  creative  activity.  Arguably,  if  society  wants  to  encourage  creation  of  important 
works,  including  government  works,  it  has  to  increase  copyright  payments  to  the  authors, 
rather  then  give  away  their  works  for  free. 

Some  argue  that  this  logic  does  not  apply  to  governmental  works  because 
legislators  and  judges  do  not  need  additional  financial  incentives  to  produce  legislation 
and  judicial  opinions-it  is  a part  of  their  job  responsibilities.  However,  agencies  often 
have  discretion  to  decide  whether  or  not  to  publish  certain  materials,  and  the  lack  of 
financial  returns  from  sales  proceeds  or  copyright  fees  may  reduce  the  number  of 
discretionary  government  works. 

It  appears  that  there  is  a need  for  fiirther  studies,  including  those  relying  on 
statistical  data,  to  prove  that  easier  public  access  to  government  documents  contributes  to 
the  higher  level  of  public  participation  in  the  political  process.  Yet,  this  step  is  necessary 
to  back  up  the  assumption  that  a more  open  government  is  necessarily  a “more” 
democratic  government.  Netanel  himself  cautioned  against  the  imposition  of  U.S. 
democratic  values  on  other  countries.  He  stressed  that  any  analysis  should  take  into 
consideration  local  democratic  culture,  which  may  differ  from  the  democratic  culture  of 
the  United  States  that  places  an  emphasis  on  openness  of  government  information  to  the 
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public.  Netanel  recognized  that  other  countries  appear  to  be  more  willing  to  sacrifice 
certain  degree  of  government  openness  in  favor  of  other,  countervailing  societal  interests. 

In  the  United  Kingdom,  for  instance,  these  countervailing  interests  may  include 
traditional  confidentiahty  of  poUcy-making  process  and  governmental  duty  to  ensure 
accuracy  of  official  information.  The  British  government  seeks  to  advance  these  interests 
by  requiring  that  all  governmental  materials  must  be  reproduced  “accurately  and  in  a 
form  and  context  which  is  in  no  way  misleading  as  to  the  intended  meaning  of  the 
material.”  In  addition,  the  Parliament  prohibits  the  use  of  parliamentary  materials  in  a 
way  that  could  be  “potentially  libelous  or  slanderous  of  individuals,  companies,  or 
organizations.”  To  this  end,  the  Parhament  requires  that  the  official  record  of 
parliamentary  proceedings  should  be  reproduced  verbatim,  without  modifications  or 
adaptation,  and  that  translation  of  parhamentary  materials  into  foreign  languages  should 
be  “faithful”  to  their  original  meaning.  The  Parhament  also  allows  its  members  to  amend 
the  record  of  their  oral  comments  before  it  goes  into  print.  To  some  extent,  the  United 
States  also  recognizes  the  value  of  accuracy  in  the  written  record  of  congressional 
debates  by  allowing  members  of  Congress  to  extend  remarks  made  on  the  floor  with 
additional  written  comments. 

The  respective  positions  of  Ubrary  groups  on  the  question  of  copyright  in 
government  pubhcations  also  reveal  the  difference  in  societal  values  between  the  United 
States  and  the  United  Kingdom.  The  American  hbrary  commumty  always  has  strongly 
opposed  attempts  to  aUow  governmental  agencies  to  copyright  some  of  their  materials. 
To  the  contrary,  hbrary  groups  in  the  United  Kingdom  supported  the  retention  of  Crown 
copyright  on  the  ground  that  it  ensured  authenticity  and  integrity  of  official  materials.  In 
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particular,  library  groups  in  the  United  Kingdom  urged  the  government  to  enforce  its 
moral  rights  in  governmental  materials,  including  “the  rights  of  paternity  and  integrity.” 
Apphcation  of  Netanel’s  paradigm  to  copyright  policies  of  the  United  States  and 
the  United  Kingdom  did  not  help  determine  v^hich  country’s  approach  to  copyright  is 
“more”  democratic.^®  The  paradigm,  however,  did  help  demonstrate  that  national  history 
and  values  do  matter  in  the  choice  of  a national  copyright  regime.  For  instance,  in  the 
United  States,  copyright  policy  was  defined  with  a view  to  promote  uninhibited  public 
access  to  government  information.  In  the  United  Kingdom,  on  the  other  hand,  the 
emphasis  was  made  on  the  accuracy  and  integrity  of  official  materials,  as  well  as  on  the 
need  to  maintain  financial  viability  of  government  agencies.  Also,  it  is  unclear  whether 
the  existence  or  absence  of  copyright  in  government  publications  has  any  impact  on  the 
development  of  independent  publishing  sector.  Arguments  of  private  publishers  on  both 
sides  of  the  ocean  demonstrate  that  there  are  pluses  and  minuses  in  each 
copyright  system. 

Consequently,  after  applying  Netanel’s  paradigm,  the  question  remains:  what  else, 
besides  the  possible  desire  to  promote  democracy,  may  motivate  national  legislatures  and 
governments  in  adopting  a given  copyright  policy. 

Governments  as  Rational  Economic  Actors 
Netanel  outlined  the  “democratic  paradigm”  as  an  alternative  to  a predominantly 
economic  approach  to  copyright  law  that  viewed  cultural  expression  as  “a  commodity  of 

See  Chapter  5. 

It  also  may  be  argued  that  the  “democratic  paradigm”  is  inherently  flawed  because  it 
boils  down  to  the  balancing  of  cultural  values  that,  by  definition,  are  unique  to  each 
culture  and  cannot  be  weighed  against  each  other. 
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trade.”  Netanel,  on  the  other  hand,  claimed  that  copyright  law  primarily  serves  to 
underwrite  the  nation’s  democratic  culture  by  promoting  the  development  of  independent 
pubhshing  sector,  active  pohtical  involvement,  and  creation  of  expressive  works.  While 
Netanel  is  right  in  focusing  attention  on  the  political  role  of  copyright  law,  economic 
functions  of  copyright  cannot  be  ignored.  It  appears  that  it  would  be  more  firiitful  to  view 
economic  and  political  functions  of  copyright  as  equally  important  and  intertwined. 

The  combination  of  political  and  economic  functions  of  copyright  law  is 
particularly  evident  in  the  area  of  government  copyrights.  This  paper  has  demonstrated 
that  national  governments  of  the  United  States  and  the  United  Kingdom  use  copyright 
law  for  both  economic  and  political  purposes.  On  the  one  hand,  the  governments  seek  to 
provide  agencies  and  publishers  with  financial  incentive  to  engage  in  publication  of 
government  works.  On  the  other  hand,  the  governments  strive  to  increase  political 
awareness  of  the  public  by  facilitating  the  public  distribution  of  government  publications. 
Consequently,  a theoretical  approach  that  may  help  explain  the  motives  behind  adoption 
of  a given  copyright  policy  would  consider  both  political  and  economic  functions  of 
copyright  law. 

An  economic  theory  of  legislation  is  an  approach  that  analyzes  political  phenomena 
from  economic  standpoint.  The  economic  theory  of  legislation  rests  on  assumption  that 
legislators  and  other  elected  officials  act  out  of  self-interest,  rather  than  in  the  interests  of 
national  economy.  As  professor  of  economics  Robert  ToUison  explained,  the  analysis  of 
economic  incentives  underlying  the  legislative  behavior  “promotes  an  understanding  of 
the  political  process  as  a rational,  self-interested  environment.  Moreover,  it  helps  to 
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dampen  romantic  notions  of  politicians  as  servants  of  the  public  interest.  Politicians  are 
like  the  rest  of  us;  their  personal,  private  interests  are  their  fundamental  concerns.”^' 

It  is  further  argued  that  politicians  are  motivated  in  their  actions  primarily  by  the 
desire  to  be  re-elected,  and  not  so  much  by  any  pecuniary  benefit.  “After  aU,  whatever 
benefits  are  derived  from  the  office-holding  are  lost  if  the  individual  is  not  reelected,” 
argues  professor  of  law  and  economics  Jeffrey  Harrison.^^  The  goal  of  reelection 
motivates  legislators  to  promote  their  name-recognition  among  the  public,  to  make 
known  their  political  views,  and  to  take  credit  for  those  legislative  actions  that  benefit  the 
public  as  a whole  and  specific  private  interests.^^  According  to  scholar  David  Mayhew, 
such  activities  may  include  delivering  speeches,  voting  on  motions,  and  telling  the 
constituents  exactly  what  a legislator  has  done  to  improve  their  welfare.  In  other  words, 
an  economic  theory  of  legislation  assumes  that  pohticians  are  rational  in  their  actions, 
and,  as  rational  actors,  they  will  pursue  the  mode  of  behavior  that  is  most  likely  to  result 
in  their  re-election.^'* 
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^'*  This  author  takes  the  framework  of  economic  analysis  as  given,  without  questioning  its 
basic  assumptions,  such  as  the  rationality  of  human  behavior.  For  instance,  the  author 
assumes  that  legislators,  like  other  human  beings,  are  rational  economic  actors. 

Therefore,  they  act  out  of  self-interest,  rather  than  the  interests  of  the  nation  or  of  their 
constituents.  The  author  recognizes  that  this  assumption  may  not  always  be  true. 
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One  of  the  best  ways  to  ensure  re-election  for  public  oflSce  is  keeping  constituents 
well  informed  about  opinions  and  activities  of  their  elected  representatives. 

Consequently,  under  the  theory,  legislators  are  interested  in  making  available  information 
about  what  bills  they  propose,  what  legislation  they  pass,  and  what  statements  they  make 
on  the  floor  and  in  committees.  Arguably,  legislators  might  be  interested  in  distributing 
judicial  opinions  to  the  public,  because  the  opinions  are  official  statements  of  law  and 
constituents  need  to  know  how  their  representatives  react  to  judicial  decisions. 

Similarly,  the  theory  suggests  that  executive  officials,  such  as  the  U.S.  president 
and  the  British  prime  minister,  must  seek  wide  dissemination  of  information  about  their 
political  initiatives,  speeches,  and  communications  with  public  interest  groups.  In 
addition,  many  state  judicial  offices  in  the  United  States  are  elective,  in  which  case 
judges  also  may  want  to  disseminate  their  opinions  as  widely  as  possible  (vanity  may  be 
another  powerful  incentive  for  all  public  officials  to  popularize  results  of  their  work). 

An  economic  theory  of  legislation  also  explains  why  public  officials  may  want  to 
conceal  information  that  could  hurt  their  re-election  chances.  For  instance,  politicians 
may  want  to  suppress  publications  that  are  critical  of  their  views  and  activities,  or  to  hide 
the  documents  revealing  the  reasons  behind  some  of  their  decisions.  Similarly,  legislators 
may  wish  to  change  those  statements  they  made  on  the  floor  that  do  not  cast  them  in  the 
best  possible  light. 


However,  it  is  an  essential  premise  of  standard  economic  analysis,  and  its  critique  is 
outside  the  scope  of  this  work. 
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Self-interest  of  public  officials  in  disseminating  some  information  about  their 
activities  while  suppressing  other,  unfavorable  information  may  help  explain  common 
elements  in  the  copyright  policies  of  the  United  States  and  the  United  Kingdom.  For 
instance,  neither  country  enforces  copyright  in  the  text  of  laws,  biUs,  various  legislative 
publications,  speeches  of  government  officials,  and  official  press  releases.  In  this 
example,  self-interest  of  public  officials  to  popularize  their  views  coincides  with  the 
public  interest  to  know  about  governmental  activities. 

At  the  same  time,  both  countries  allow  legislators  to  review  and  amend  their 
remarks  before  the  record  of  congressionaFparhamentary  debates  goes  into  print.  In  the 
United  Kingdom,  members  of  Parliament  have  a more  extensive  right  of  changing  their 
oral  statements,  while  members  of  Congress  may  not  change  their  oral  statements,  but 
may  “extend”  their  remarks  by  adding  to  the  written  record.  In  addition.  Parliamentary 
copyright  in  Britain  prohibits  reproduction  of  the  parliamentary  material  in  “potentially 
libelous  or  slanderous”  context  and  in  the  manner  that  may  be  “misleading  as  to  its 
meaning  and  application.”  (In  contrast,  in  the  United  States,  public  officials  face  a heavy 
burden  of  demonstrating  that  a libelous  statement  has  been  made  with  “actual  malice,”  to 
receive  redress  in  the  courts).^^ 

A certain  level  of  legislative  oversight  over  private  reproduction  of  legislative 
materials  maybe  justified  by  the  interest  in  accuracy  and  integrity  of  those  materials. 
However,  the  public  must  remain  forever  vigilant  not  to  allow  legislators  to  change  the 
record  of  legislative  proceedings  out  of  selfish  desire  to  embelMsh  their  remarks.  After 
all,  the  pubhc  may  very  well  be  interested  in  knowing  all  about  activities  of  its  elected 


See  N.Y.  Times  v.  Sullivan,  376  U.S.  254  (1964). 
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representatives-whether  these  activities  reflect  favorably  on  them  not.  Consequently,  the 
law  must  maintain  the  delicate  balance  between  legislators’  valid  interest  in  ensuring 
accuracy  and  integrity  of  official  materials  and  their  counter-democratic  desire  to 
suppress  unfavorable  information.  Copyright  law  that  gives  authors  exclusive  rights  to 
withhold  or  alter  their  works  may  not  be  particularly  well  suited  for  this  task.  Arguably, 
accuracy  and  integrity  of  official  texts  may  be  better  protected  by  other  laws,  including 
defamation  law,  trademark  law,  and  laws  against  misrepresentation.  This  is  the  approach 
adopted  in  the  United  States,  and  it  may  be  a topic  for  future  study  to  see  how  adequately 
various  laws  protect  the  government’s  interest  in  accuracy  and  integrity  of  its  materials. 

An  economic  approach  also  suggests  that  executive  agencies  in  both  countries  do 
not  have  very  strong  incentives  to  provide  free  public  access  to  their  materials.  Because 
neither  American,  nor  British  administrative  employees  have  to  go  through  the  reelection 
process,  they  lack  incentive  to  promote  their  name  recognition  or  to  make  the  results  of 
their  work  publicly  known.  For  instance,  in  the  United  Kingdom,  admimstrative 
employees  are  civil  servants  who  hold  their  positions  during  good  behavior  and  do  not 
change  from  one  administration  to  another.  Because  their  job  prospects  do  not  depend 
upon  reelection,  civil  servants  do  not  have  a strong  incentive  to  make  sure  that  the  public 
is  familiar  both  with  their  names  and  with  their  work.  This  might  explain  why  many 
government  departments  in  the  United  Kingdom  choose  to  enforce  Crown  copyright  in 
their  materials-for  instance,  the  transportation  agency  enforces  copyright  in  the  booklet 
containing  the  Highway  Code. 

In  the  United  States,  the  heads  of  administrative  agencies  are  usually  nominated  by 
the  current  administration,  while  most  low-  and  middle-level  administrative  employees 


373 


keep  their  jobs  regardless  of  election  results.  Consequently,  the  job  security  of 
administrative  heads  depends  upon  the  popular  vote  only  indirectly,  to  the  extent  that 
elections  may  result  in  a change  of  admimstrations.  Consequently,  administrative 
agencies  in  the  United  States  may  be  more  concerned  about  creating  the  positive  image  of 
the  current  administration  rather  than  providing  public  access  to  all  admimstrative 
materials.  This  may  explain  why  all  federal  administrative  agencies  make  their  official 
regulations  freely  available  online,  while  failing  to  provide  public  access  to  materials 
documenting  their  internal  workings,  such  as  adjudicative  decisions. 

At  the  same  time,  governments  in  both  countries  produce  a lot  of  works  that  have 
no  direct  bearing  upon  re-election  process.  The  economic  theory  of  legislation  suggests 
that,  when  it  comes  to  the  information  with  no  immediate  political  impact,  politicians  will 
not  have  a strong  incentive  to  disseminate  it.  However,  if  such  information  has 
commercial  value,  politicians  will  consider  selling  it  to  generate  money  for  funding  those 
activities  and  publications  that  would  increase  their  re-election  chances. 

For  instance,  politicians  may  have  no  immediate  self-interest  in  fimding  scientific, 
medical,  or  technical  research  because  they  don’t  know  in  advance  whether  the  research 
results  will  benefit  or  hurt  them.  They  still  will  consider  funding  such  research  because  it 
may  prove  beneficial  for  a society  in  a long  run,  such  as  research  on  how  to  cure  cancer 
or  Aids.  Alternatively,  the  fact  of  funding  research  in  certain  fields  may  reflect  positively 
upon  a legislator  (for  example,  by  funding  environmental  research,  a legislator  may  sway 
votes  of  environmentally- friendly  groups).  However,  if  results  of  scientific  and  techmcal 
research  prove  to  have  commercial  value,  the  government  would  be  prone  to  sell  them  to 
recover  money  spent  on  the  research.  By  claiming  exclusive  proprietary  rights  in 
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publications  containing  results  of  such  publicly  funded  research,  the  government  may 
prevent  their  unauthorized  reproduction.  It  then  may  either  print  the  pubhcations  in-house 
and  collect  money  from  sale  proceeds,  or  sell  reproduction  rights  to  private  publishers. 

In  fact,  this  is  exactly  what  the  U.S.  and  U.K.  governments  do.  The  U.K. 
government  claims  Crown  copyright  in  all  tradable  data,  including  results  of  scientific, 
technical,  and  industrial  research.  In  the  United  States,  the  National  Techmcal 
Information  Service  (NTIS)  has  facihtated  exclusive  pubhshing  agreements  between 
administrative  agencies  and  private  pubhshers  for  publication  and  distribution  of 
scientific,  technical,  and  engineering  information.  The  governments  in  both  countries 
sought  to  justify  their  policies  by  arguing  that  an  average  taxpayer  should  not  bear  the 
burden  of  funding  specialized  pubhcations  that  are  of  interest  to  only  a limited 
number  of  people. 

The  economic  theory  of  legislation  also  suggests  that  reelection  of  officials  may 
hinge  upon  “winning  the  support  (or  avoiding  the  disapproval)  of  specific  interest  groups 
that  are  capable  of  making  pohtical  contributions.”^^  Arguably,  in  the  United  States,  the 
private  publishing  industry  is  a powerful  lobbying  group.  This  could  help  explaining  why 
there  is  no  statutory  provision  banning  copyright  in  the  text  of  judicial  decisions  or  state 
statutes.  Private  pubhshers  resist  this  change  in  fear  that  courts  would  interpret  the 
statutory  provision  broadly  to  limit  their  existing  copyrights  in  statutory  compilations  and 
law  reports-for  instance.  West  Pubhshing  Company  stiU  enforces  copyright  in  page 
numbers  and  star  pagination  of  its  law  reports.  Also,  private  pubhshers  need  financial 


See  Harrison,  supra  note  52,  at  317. 
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incentive  to  invest  into  publication  of  state  codes.  This  could  explain  why  some  state 
codes  are  copyrighted. 

Another  possible  motive  underlying  copyright  policies  of  the  two  countries  is  a 
desire  to  promote  the  government’s  publishing  activity.  It  could  be  argued  that  free 
distribution  of  primary  law  materials  may  ultimately  result  in  greater  public  demand  for 
government  publications,  including  those  sold  for  a price.  At  the  same  time,  free 
distribution  of  highly  specialized  government  publications  may  result  in  a situation  when 
the  government  would  have  insufficient  financial  resources  in  continue  their  publication. 

In  particular,  it  could  be  argued  that  wide  dissemination  of  statutory  and  legislative 
materials  promotes  public  awareness  of  a political  process.  The  public  that  is  better 
versed  in  politics,  the  argument  goes,  will  have  a higher  demand  for  political 
publications,  including  those  sold  by  the  government  for  a price.  On  the  other  hand, 
governments  consider  it  important  to  publish  highly  specialized  works  that  present 
interest  only  to  a limited  number  of  people-for  instance,  specialists  in  the  areas  of 
medicine,  science,  or  technology.  These  are  not  lucrative  publications,  and  therefore  do 
not  present  the  interest  for  private  publishers.  It  may  be  important  for  the  government  to 
recover  some  money  from  the  sale  of  such  publications  in  order  to  make  sure  that  it  will 
have  sufficient  financial  resources  to  continue  publishing  them  in  the  future. 
Consequently,  under  an  economic  approach,  governments  may  be  justified  in  imposing 
copyright  restrictions  on  reproduction  of  highly  specialized  government  publications. 

The  above  discussion  shows  that  an  interest  of  public  officials  in  being  re-elected 
may  play  an  important  part  in  promulgation  of  the  national  copyright  policy.  This  interest 
may  manifest  itself  in  three  major  ways.  First,  it  may  motivate  public  officials  to 
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distribute  as  widely  as  possible  infomiation  about  their  opinions  and  activities.  In  order  to 
do  so,  the  government  would  waive  copyright  in  primary  law  materials,  as  well  as  in 
government  press  releases  and  other  official  materials  positively  reflecting  upon 
public  officials. 

Second,  the  interest  in  being  re-elected  may  motivate  pubhc  officials  to  suppress  or 
alter  information  that  does  not  cast  them  in  the  best  possible  light.  The  interest  of 
politicians  in  concealing  unfavorable  infomiation  is  counter-democratic  because  it  seeks 
to  shield  politicians  fi-om  public  scrutiny.  To  the  extent  that  governments  use  copyright  to 
restrict  public  access  to  government  information,  the  copyright  law  should  be  changed. 

Third,  the  interest  in  being  re-elected  motivates  public  officials  to  enforce 
proprietary  rights  in  those  government  publications  that  do  not  have  a direct  bearing  upon 
political  process.  These  publications  include  works  of  highly  specialized  natme  that 
present  interest  only  to  a limited  number  of  people.  The  government  seeks  to  sell  these 
works  in  order  to  generate  money  that  it  could  later  use  either  for  funding  other  political 
activities,  or  for  publishing  other  specialized  works. 

It  becomes  clear,  therefore,  that  the  economic  theory  of  legislation,  in  addition  to 
Netanel’s  democratic  paradigm,  may  help  explain  government  policy  in  copyrighting  its 
own  material.  But  before  any  conclusions  are  drawn  there  needs  to  be  much  more  study 
of  the  motivations  of  public  officials  in  deciding  to  charge  for  access  to  specialized 
government  materials  while  making  other  information  available  for  fi"ee.  Based  on  the 
analysis  of  the  U.S.  and  U.K.  copyright  policies,  this  author  formulated  a hypothesis  that 
politicians’  desire  to  be  reelected  may  play  an  important  role  in  promulgation  of  a 
national  copyright  regime.  In  the  future,  this  hypothesis  needs  to  be  tested  within  the 
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framework  of  the  economic  theory  of  legislation.  In  addition,  this  study  has  raised  the 
foUowing  questions  that  require  further  research; 

• what  are  the  reasons  for  differences  in  federal  and  state  copyright  policies  in  the 
United  States; 

• whether  copyright  law  is  an  appropriate  tool  for  securing  accuracy  and  integrity  of 
official  materials,  or  whether  these  interests  are  better  protected  by  laws  against 
defamation,  misrepresentation,  and  unfair  competition  practices; 

• whether  there  is  any  correlation  between  the  laws  regarding  copyright  in  government 
works  and  the  development  of  the  country’s  independent  publishing  sector; 

• whether  the  enforcement  of  copyright  in  government  works  necessarily  results  in 
lower  public  awareness  of  the  political  process;  and 

• whether  the  relative  ease  of  access  to  government  works  contributes  to  the  higher 
level  of  political  involvement  in  a society. 

In  the  end,  this  study  has  shown  that,  while  the  United  Kingdom  and  the  United 
States  have  different  policies  toward  copyrighting  government  documents,  officials  in 
both  countries  largely  have  the  same  concerns.  In  general,  they  want  widespread 
distribution  of  non-confidential  government  information  that  has  a direct  bearing  upon 
reelection  process.  At  the  same  time,  governments  in  both  countries  seek  ways  to  fund 
publications  that  are  not  in  a large  political  or  economic  demand.  It  is  clear  that  a major 
reason  for  the  different  policies,  however,  is  the  dominance  of  the  argument  in  the  United 
States  for  ready  access  to  official  information  compared  to  a greater  concern  in  the 
United  Kingdom  for  secrecy,  security,  and  accuracy.  But  both  countries  use  copyright  as 
a means  of  control  over  the  flow  of  government  information. 
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